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The case of Atherton v. Atherton, decided 
by the Supreme Court of the United States, 
April 15, 1901, and reported in 52 Cent. L. 
J. 484, is awakening earnest inquiry, 
especially in the eastern States upon the 
probable encouragement such decision will 
give to the enactment of loose divorce laws 
in States whose public policy bas not hereto- 
fore given evidence of much concern for the 
inviolability of the marriage relation. In our 
annotation to that case, however, we pointed 
out that from a legal standpoint, the position 
of New York and several other eastern States 
in refusing to recognize the decree of divorce 
of a sister State unless both husband and 
wife were domiciled therein had been justly 
rebuked by the supreme court in the decision 
just referred to. We showed also that while 
the motive which prompted these States in 
their refusal to recognize divorces granted in 
other States may have been commendable, 
its result was an absurdity in that it held 
people divorced in one State to be mar- 
ried in another, and vice versa, and was 
attended by all the serious consequences 
which such confusion of authority was bound 
to resultin. But while this is true we desire 
to extend our sympathy and admiration 
especially to the States of New York and 
South Carolina which have so nobly and so 
unequivocably set themselves like a stone wall 
against the tide of easy divorce legislation, 
and whose policy has been to limit divorce and 
to check the wholesale separation of marital 
relations which like an epidemic has been 
spreading over the country, but whose ear- 
nest efforts in this direction have been coun- 
teracted ina large degree by the action of sis- 
ter States whose laws have encouraged sepa- 
ation and made it easy of attainment. The 
result has been that there has arisen an abso- 
lute disregard of the sacredness of the mar- 
riage relation and a drifting away into paths 
of free love which permits the status of mar- 
riage to be changed at the will of the parties, 
and ends in the destruction of the home and 
its influences. We concur in the words of 
Pope, J., of South Carolina, in the case of 
McCreery v. Davis, when he said: ‘‘All 





admit that the true ideal in marriage is such 
a perfect union that leads to the indestructi- 
bility of the relation of man and wife; for, 
in its very inception, such is the declared 
purpose of the parties to it. Such is in exact 
accordance with the moral law: ‘And they 
twain shall be one flesh.’ England held this 
view for centuries, and while she held it, the 
thirteen colonies in America were planted, 
each adopting this view of the mother coun- 
try. South Carolina was one of these, and, 
with the exception of the interval between 
the years 1872 and 1878, she has con- 
stantly retained this view. If others have 
drifted she cannot be so charged to have 
done.”’ 

A uniform federal divorce law is an abso- 
lute necessity. This isthe sensible conclu- 
sion to which the recent agitation of this 
question is lesding the people of this coun- 
try. One prominent newspaper in the east 
says: ‘‘So widespread and insistent bas be- 
come the demand for legislation by congress 
with reference to the regulation of divorce 
proceedings that action toward that end 
seems likely to be undertaken at the next 
session of the national law making body. 
Recent decisions of the supreme court have 
again brought the matter prominently into 
notice throughout the country.’’ The New 
York World, showing the awful consequence 
of the wholesale granting of divorces, says 
editorially: ‘‘Many lawyers and judges 
have asked that federal legislation be in- 
augurated to put astop to this state of 
affairs. From time to time the justices of the 
supreme court here and in other judicial de- 
partments have endeavored to prevent fraud- 
ulent and collusive divorces by stringent in- 
vestigation, but the lawyers who advertise to 
procure divorces at forty dollars a head are 
ever ready to invent some method of carry- 
ing on the divorce-made-easy process.’’ 
Jurists and practitioners eminent in their 
profession are emphatic in their declarations 
that federal action is necessary. One is 
quoted to have given his opinion as follows: 
‘*T consider the present state of divorce leg- 
islation in this country most deplorable. It 
cannot be remedied except by federal legis- 
lation. Why should marriage, which is un- 
iversal, be treated by every State in the 
Union in a different manner? The law on 
this subject should be universal. Then we 
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should hear no more of Dakota or New Jer- 
sey decrees being invalid.’’ 

Marriage is not acontract between the 
parties to be dissolved by their mutual con- 
sent, but is on the contrary, a status into 
which they have entered binding them for 
life in arelation which is the most sacred 
and the most vital to the perpetuity of so- 
ciety of all the relations of life. In Aryan 
civilization, at least, the home has always 
been most jealously guarded as the fountain 
spring out of which comes all that is good or 
bad in the social and political life of the 
people. In undermining the marriage rela- 
tion we destroy the home and in destroying 
the home, we destroy the most powerful in- 
fluence and restraint upon the actions of men 
only excepting that of the spirit of God him- 
self. Itis earnestly to be hoped that the 
discussion of this important question now 
being awakened throughout the country will 
serve to arouse the people to first principles 
on this subject, and lead them to secure the 
purity and indistructibility of the home by 
providing for a uniform law of divorce which 
might stipulate, probably, not more than 
three grounds, suggested by Mr. Bishop as 
the only proper and reasonable grounds for 
divorce, adultery, desertion and szvitia. 





NOTES OF IMPORTANT DECISIONS 








MUTUAL MISTAKE OF Law.—An interesting 
point of law is discussed by the Court of Chan- 
cery Appeals of Tennessee in the case of Harlan 
vy. Central Phosphate Company, 62 S. W. Rep. 
614. In that case a half interest in common ina 
lot descended to A, who supposed, under a mis- 
take as to the law of descent, which was also 
shared by B, that the lot descended in severalty 
to the latter, who, in fact, inherited no interest 
therein. A owned other land adjoining this lot, 
and together with B executed a joint mineral 
lease to the several tracts owned by them, which 
included the lot in question. The lease was exe- 
cuted as ajoint lease merely for convenience, 
and all the parties, including the lessee, supposed 
that A had in law no interest in the lot in ques- 
tion, though they all knew the facts. It was held 
by the court that the lease did not convey the in- 
terest of A in such lot, since it was executed 
under a mutual mistake of law as to the owner- 
ship thereof. The court said: ‘‘The inquiry as 
to when equity will relieve from mistakes of law 
is an exceedingly difficult one. The general rule 
is simple enough. The difficulty arises upona 
consideration of its qualifications and exceptions. 
Judge Story has considered this question at 





length in his work of Equity Jurisprudence, and 
we have recourse to that authority for enlight- 
enment upon this matter. In that work it is said 
that agreements entered into in good faith, but 
under a mistake of law, are generally held 
valid and obligatory upon the parties.’’ After 


considering a great number of authorities, which . 


are apparently against the position taken by the 
court, the learned judge who writes the opinion 
collates authorities showing a well defined excep- 
tion to this general rule which he states as fol- 
lows: **Where the mistake is of so fundamental 
a character that the minds of the parties have 
never in fact-met, or where an unconscionable 
advantage has been gained by a mere mistake or 
misapprehension, and there was no gross negli- 
gence on the part of the plaintiff, either in fall- 
ing into the error or in not sooner claiming re- 
dress, and no intervening rights have accrued, 
and the parties may still be placed in statu quo, 
equity will interfere, in its discretion, in order to 
prevent intolerable injustice. This we believe to 
be the clearly defined and well-established rule 
upon the subject in courts of equity both in Eng- 
land and America.” 


HOMESTEAD—CHANGE OF RESIDENCE.—In the 
recent case of Minnesota Stoneware Co. v. Mc- 
Crossen, 85 N. W. Rep. 1019, the Supreme Court 
of Wisconsin decided an interesting question in 
the law of homestead. It was held in this case 
that where the owner of a homestead moved with 
his family to a distant State, where he remained 
more than three years, the finding of the trial 
court, on his positive testimony, that the removal 
was temporary and without intent to abandon 
his homestead, should not be reversed, though 
he registered and voted several times in such 
State. since the fact of voting is not conclusive on 
the question of residence. We quote from the 
opinion: 

‘There is left the question of fact, upon which 
the case mainly turned, as to whether the re- 
moval of Mr. McCrossen from the homestead was 
for temporary purposes, with intent not to aban- 
don it as a homestead but to reoccupy it as such, 
as found by the court. Weshall not discuss at 
length the evidence upon which such finding was 
made. In this case there is the very significant 
circumstance that Mr. McCrossen exercised the 
elective franchise in the State of Washington 
three times while residing there. We must pre- 
sume that the essentials of citizenship are the 
same in that State as here, and that McCrossen’s 
assertion of the right of citizenship, as indicated. 
was inconsistent with his possessing a homestead 
in the State of Wisconsin. But we cannot say 
that such circumstance is conclusive. He vio- 
lated the law in voting, or he committed perjury 
in testifying that his residence in the State of 
Washington was for mere temporary purposes 
and that his intention at all times was to return 
to the Wiseonsin homestead. The trial court 
concluded from all the circumstances that he tes- 
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tified to the truth. Itseems, looking at the rec- 
ord alone, that there is room for a different con- 
clusion. But there are many cases in the books 
where it has been held that the mere act of vot- 
ing at a particular place is not conclusive on the 
question of residence. Many well-considered 
cases of that kind are cited to our attention in the 
brief of counsel for respondents. Robinson v. 
Charleton, 104 lowa, 296, 73 N. W. Rep. 616; 
Dennis v. Bank, 19 Neb. 675, 28 N. W. Rep. 512; 
Mallard v. Bank, 40 Neb. 784, 59 N. W. Rep. 511; 
Corey v. Schuster, 44 Neb. 269,62 N. W. Rep. 
470; Campbell v. Potter (Ky.), 29S. W. Rep. 139. 
In the last case cited the Kentuckv court said: 
‘This court has held that the homestead right is 
never forfeited when there has been an occu- 
pancy and thena temporary removal with the 
intent to return and make the premises a home. 
Appellants endeavored to show that the appellee 
abandoned all purpose to return to the property 
and that his residence had been permanently 
located elsewhere by proving that he registered 
and voted in wards in Bowling Green other than 
the one in which his home was situated. The 
proof shows that he did this. This act is not con- 
elusive of the question, but is merely a fact, in 
connection with the other facts proven, to aid the 
court in determining whether the removal of the 
appellee from the premises was permanent or 
temporary.’ ”’ 





MUNICIPAL ORDINANCE — MUST BE REASON- 
ABLE.—Municipalities are not supreme in legis- 
lative power,and to that rule the city of Eau Claire, 
Wisconsin, is indebted for wiping off an ordi- 
nance requiring the continuous ringing of a bell 
on street cars while in motion, and rendering 
them guilty of negligence per se in failing to do 
so. Itis difficult to understand how a municipal 
assembly even of school boys, could have been 
guilty of the lack of common sense which the 
pessage of such an ordinance would seem to sig- 
nify. To demand that the motorman of an elec- 
tric car shall keep his gong going continually 
while his car is in motion is not only ludicrous 
and impossible, but absolutely unnecessary. In 
the case of Stafford v. Chippewa Valley Electric 
Railway Company, 85 N. W. Rep. 1036, the Su- 
preme Court of Wisconsin held that the violation 
of such an ordinance would not render a street 
railway company guilty of negligence per se in 
a crossing aecident, even though the ordinance 
isa condition in the grant of a franchise to the 
company, since the condition is unreasonable. 
The court’s opinion is clear on this point: 

‘It is elementary that the power of the city 
council to enact ordinances is not unlimited. It 
may go, within the field delegated to it by the 
State legislature, to the boundaries of reason. 
Within such field its discretionary power is su- 
preme, but it cannot legitimately go beyond. If 
it does, in so farits enactments are void. Whether, 
in any given case where the facts are undisputed, 
a city council has exceeded its power by the 
enactment of an unreasonable ordinance, is 





purely a judicial question, to be considered sub- 
stantially the same as that of whether the legis- 
lature has exceeded its constitutional authority, 
reasonable doubts being resolved in favor of mu- 
nicipal power. Clason v. City of Milwaukee, 30 
Wis. 316; Barling v. West, 29 Wis. 307; Hayes v. 
City of Appleton, 24 Wis. 542; 17 Am. & Eng. 
Enc. Law (1st Ed.), p. 246, and cases cited; 1 
Beach, Pub. Corp. §§ 319, 320, 327; Elliott, 
Roads & St. § 187. Many cases will be found 
within the field covered by the above citations 
which in principle condemn an ordinance requir- 
ing a bell on a street car to be continuously 
sounded while the car is in motion upon a street. 
In North Chicago City Ry. Co. v. Town of Lake 
View, 105 Ill. 207, an ordinance prohibiting the 
use of a steam motor on street cars was held void. 
In Van Vorst v. Mayor, etc., 27 N. J. Law, 497, 
an ordinance prohibiting a railroad train from 
obstructing a street more than two minutes ata 
time was so held. In Delaware, L. & W. R. Co. 
v. Township of East Orange, 41 N. J. Law, 127, 
an ordinance compelling the maintenance of flag- 
men at grade crossings was likewise held void. 
In Hayes v. City of Appleton, this court, speak- 
ing by Dixon, C. J., said: ‘The power of a com- 
mon council therefore extends only to the making 
of regulations for the good of the State. They 
must be such as only prudence and reason re- 
quire, not unreasonably prejudicial to private 
rights and interests.’ Who can say that pru- 
dence and reason require thata bell shall be con- 
tinuously sounded on a street car while it is in 
motion upon the street? No one, we venture to 
say, who applies ordinary reason to matters of 
common knowledge. Common sense suggests 
that instead of operating to protect persons trav- . 
eling upon the street it would have the opposite 
effect. It would tend to alarm horses not familiar 
with it; and persons would naturally become so 
familiarized with the sound that it would cease to 
attractattention. Without continuing the discus- 
sion, we venture to say that no good reason can 
be assigned for such a regulation in the opera- 
tion of street railroads. The ground of the doc- 
trine that the violation of an ordinance designed 
to promote the safety of individuals is negligence 
per se, is that it is a reasonable regulation to that 
end. Smith v. Traders’ Exchange, 91 Wis. 360, 
64 N. W. Rep. 1041, 30 L. R. A. 504. Hence it 
goes almost without saying that whether the vio- 
lation ofa regulation which is part ofa granted 
franchise constitutes actionable negligence must 
turn on the same principle.”’ 





LIFE INSURANCE—MISSTATEMENTS AND CON- 
CEALMENTS IN THE APPLICATION. — Statutes 
in many of the States require applications for 
life insurance to be made in the utmost good 
faith and declare that representations are con- 
sidered as covenanted to be true, and that a var- 
iation by which the nature, extent or character 
of the risk is changed will void the policy. The 
United States Circuit Court of Appeals has just 
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passed upon facts arising under such a statute in 
the case of Fidelity Mutual Life Association v. 
Jeffords, 107 Fed. Rep. 402. Under such a stat- 
ute, containing a further provision that failure 
to state a material fact, if not done fraudulently, 
does not avoid this policy, it was held that an 
untrue statement by the insured that he did not 
have consumption, or his omission to name, 
when requested, all physicians who examined 
him within a specified time, would not avoid his 
policy, if his answers were made in good faith, 
and the misstatement or omission was not willful, 
but due solely to his ignorance or failure to 
recollect, notwithstanding, he distinctly certified 
that his answers were true, and agreed that, if 
any concealment or untrue statement or answer 


be made, the policy should be void. The court 
said: 
“It may be stated asa general rule that 


answers to questions propounded to insured in 
an application for insurance, unless they are 
clearly shown by the form of the contract to have 
been intended by both parties to be warranties to 
be strictly and literally complied with, are to be 
construed as representations and not as warrant- 
ies. Insurance Co. v. Raddin, 120 U. S. 183, 7 
Sup. Ct. Rep. 500, 30 L. Ed. 644. One of'the state- 
ments that the insured was required to make to 
. obtain the insurance was that he was ‘free from 
any and all disease,’ exceptas stated. Placing 
the construction upon the application which the 
plaintiff in error contends for, the policy would 
be made void if the insured had a disease mater- 
ial to the risk, although he was entirely ignor- 
ant of the fact. It might be a disease so unde- 
veloped thatit could not be discovered by an 
expert physician, and yet if it afterwards de- 
veloped, and it could be shown that the germs of 
the disease were active in the insured at the date 
of his application, the policy would be made 
void. Wecannot believe that this contract is 
fairly susceptible to such construction. Sucha 
construction ought to be avoided unless clearly 
demanded by legal rules. In the absence of ex- 
plicit and unequivocal words requiring such in- 
terpretation, the court should not conclude that 
the insured took a life policy with the distinct 
understanding that it should be void, and all 
premiums paid forfeited, if at the time of his ap- 
plication he had a disease of which he was en- 
tirely unconscious. Moulor v. Insurance Co., 111 
U.S. 335, 4Sup. Ct. Rep. 466, 28 L. Ed. 447. We 
do not think that it was the purpose of the in- 
surers to exact from the insured, as a condition 
precedent to a valid contract of insurance, a 
guaranty against the existence of diseases of 
which he had no knowledge, and which evena 
skillful specialist, on careful examination, would 
be unable to detect. Weare not unmindful of 


the fact that the insured distinctly certifies that 
the statements in his application are true, and 
that he agrees that, if any concealment or untrue 
statement or answer be made, the policy of in- 
surance shall be void. Referring to the Georgia 





statute, and probably without the statute, con- 
cealment means ‘willful concealment.’ Con- 
struing a life policy, Mr. Justice Harlan asked 
what was meant by true and untrue answers, and 
he answered the question, saying: ‘In one 
sense, that only is true whichis confirmable to 
the actual state of things. In that sense, a state- 
mentis untrue which does not express things 
exactly as they are. But, in another and broader 
sense, the word ‘-true”’ is often used as asynonym 
of ‘honest,’ *‘sincere,’’ ‘‘notfraudulent.’’ Look 
ing at all the clauses of the application, in con- 
nection with the policy, it is reasonably clear— 
certainly the contrary cannot be confidently as- 
serted—that what the company required of the 
applicant, as a condition precedent to any bind- 
ing contract, was that he would observe the ut- 
most good faith towards it. and make full, direct, 
and honest answers to all questions, without eva- 
sion or fraud, and without suppression, misrep- 
resentation, or concealment of facts with which 
the company ought tobe made acquainted, and 
that by so doing, and only by so doing, would he 
be deemed to have made ‘‘fair and true answers.”’ 
Moulor v. Insurance Co., 111 U. S. 335. 345, 4 
Sup. Ct. Rep. 466, 28 L. Ed. 447.” 





WILLS—RENTS AND PROFITS ACCRUING AFTER 
TESTATOR’S DEATH.—In the Case of Cole v. Ed- 
wards, 62S. W. Rep. 642, the Supreme Court of 
Tennessee decided an interesting point of law 
relating to the rights of the residuary devisees 
to the rents and profits accruing after the tes- 
tator’s death and before the vesting of the estate 
in them. In that case it was held that where a 
will directed that the residue of testator’s prop- 
erty remaining after payment of stipulated 
amounts should be divided into equal shares, and 
each share conveyed in trust for testator’s 
children, who should receive the rents and 
profits for life, the rents and profits accruing 
after testator’s death, and before the conveyance 
to trustees, should not be added to the corpus, 
but such life tenants were entitled to receive 
such rents and profits, except those for the first 
year. We quote the following from the opinion: 

“The next assignments in logical order are 
the third and fourth assignments, filed by Mrs. 
Edwards and Mrs. Benson. These present the 
contention that the net rents, profits, and inter- 
est arising upon that portion of the funds and 
assets of the estate which are the subject of the 
several life estates, and accruing between the 
death of the testator, and the conveyance to the 
trustees provided in item 17 of the will, do not 
go into the corpus of the several trusts, but be- 
long to the life tenants. ‘The question is one that 
arises between the life tenants and the remaind- 
ermen. The ruleis that the life tenant is en- 
titled to all the interest, rents, and profits aris- 
ing on the property which is the subject of the 
life estate. Pritchitt v. Trust Co., 96 Tenn. 472, 
477,36 S. W. Rep. 1064, 33 L. R. A. 856; Inre 
Turner, 101 Tenn. 701, 50 S. W. Rep. 757; For- 
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sey v. Luton, 2 Head, 184; Hunt v. Watkins, 1 
Humph. 498, 506. In a well-considered case the 
court of errors and appeals of New Jersey, said: 
‘There is another class of cases which are ap- 
parently exceptions to this general rule [that 
legacies do not bear interest until the expiration 
of one year from the testator’s death]; but these 
cases stand upon peculiar and special grounds, 
and are regarded as a class by themselves. Ona 
bequest of the residue of the testator’s estate, or 
of some aliquot part or proportion thereof, in 
trust to pay the interest or income toa legatee 
for life, with a gift of the principal over at his 
death, the interest or income payable to the life 
tenant will be computed from the testator’s 
death. Green v. Green, 30 N. J. Eq. 456; Same 
v. Blackwell, 32 N. J. Eq. 768; Van Blarcom 
v. Dager, 31 N. J. Eq. 783; 2Spence, Eq. Jur. 
552-569; Howe v. Earl of Dartmouth, 7 Ves. 137, 
and the notes tothat case in 2 White & T. Lead. 
Cas. Eq. 486. Cases of this class are disting- 
uished from. legacies of a definite sum with re- 
mainder over, with respect to the computation of 
interest to the life tenant. 2 Williams, Ex’rs. 
1301; Fearns v. Young, 9 Ves. 549, per Lord 
Eldon; Baker v. Baker, 6 H. L. Cas. 623, per 
Lord Chelmsford; Van Blarcom v. Dager, 31 N. 
J. Eq. 783, per Dood, J. In the case last cited 
the computation from the testator’s death ofin- 
terest or income to the life tenant, where the gift 
is of the residue, is placed on a special equity as 
between the parties who are to participate in the 
gift, arising from the injustice that would be 
done to the life tenant by the addition of the en- 
tire dnterest to the capital. 2 Rop. Leg. 1320.’ 
Welsh v. Brown, 43 N. J. Law, 37,41. See, also, 
Rodman v. Fincke, 68 N. Y. 239; Marshv. Tay- 
lor (N. J. Ch.), 10 Atl. Rep. 486; Green v. Green, 
30 N. J. Eq. 456; Same v. Blackwell, 32 N. J. 
Eq. 773. In Williamson v. Williamson, 6 Paige, 
298, 304, 305. . After a full examinalion of the au- 
thorities, Chancellor Walworth, said: ‘The 
result of the English cases appears to be—and 
I have not been able to find any in this country 
establishing a different principle—that in the 
bequest of a life estate in a residuary fund, and 
where no time is prescribed in the will for the 
commencement of the interest or the enjoyment 
of the use or income of such residue, the legatee 
for life is entitled to the interest or income of the 
clear residue, as afterwards ascertained, to be 
computed from the time of the death of the tes- 
tator. Allthe cases which appear to conflict 
with this rule, except the two decided by Sir 
John Leach, which are no longer to be consid- 
ered as authority, will be found to be cases in 
which the testator had directed one species of 
property to be converted into another, or the 
residuary fund to be invested in a particular 
manner, and had then given a life estate in the 
fund as thus converted or invested. In such 
cases it appears to be consistent with the will of 
the testator to consider the life interest as com- 
mencing when the conversion takes place and the 





investment is made,—either within the year or at 
the expiration of that time. But, as a year is 
considered a reasonable time for the executor to 
comply with the testator’s directions as to the 
conversion or investment, the legatee for life 
cannot be kept out of the interest or income be- 
yond that period.’ ” 








PLEDGES AND PROCEDURE TO FORE- 
CLOSE BY ACTION. 


Pledges were in constant use under the 
civil law. They seem to have been in use in 
England from the time of Glanville, but no 
judge of the common law courts appears to 
have given a correct definition of the term 
until Chief Justice Holt, in deciding Coggs 
v. Bernard, reviewed nearly the whole law 
relating to bailments, and in speaking of a 
pledge, said: ‘‘When goods and chattels are 
delivered to another to be security to him 
for money borrowed of him by the bailor,’’ 
the thing deposited is a pledge.! Ina case 
somewhat later? Gibbs, C. J., says: ‘‘Un- 
doubtedly, as a general proposition, a right 
of lien gives no right to sell the goods. But 
where goods are deposited by way of security 
to indemnify a party against a loss of money, 
it 1s more than a pledge. The lender’s 
rights are more extensive than those that oc- 
cur under an ordinary lien in the way of 
trade. These goods were deposited to 
secure a loan. Therefore, the contract 
was this, ‘If I, the borrower, repay the 
money, you must return the goods, but if I 
fail to repay it you may use the security I 
have left with you to repay yourself.’’’? In 
a case in the exchequer court* where a party 
had borrowed a large sum of money giving 
his own note therefor secured by certain 
shares of stock and afterwards became bank- 
rupt when the payee sold a sufficient amount 
of the stock to pay the note, in an action 
against him by the assignee in bankruptcy it 
was held that no recovery could be had. It 
is said, p. 392: ‘‘There are three kinds of 
security ; the first, a simple lien; the second, 
a mortgage passing the property out and 
out; and the third, a security intermediate 
between a lien and a mortgage, viz., a pledge 
whereby a contract, a deposit of goods is 


12 Ld. Raym. 909. 7 
2 Pothonier v. Dawson, 1 Holt, 885. 
3 Halliday v. Holgate, 3 Exch. 299. 
4 Halliday v. Holgate, 3 Exch. 299. 
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made, a security for a debt, and the right to 
the property vests in the pledgee so far as is 
necessary to secure the debt.’’ And the as- 
signment of an insurance policy on mort- 
gaged premises as further security for the 
debt isa pledge.© Butan agreement of a 
debtor to permit the creditor to take and sell 
certain property in the possession of a third 
part; and apply the proceeds to the debtor’s 
claim and return the surplus, if any, to the 
debtor, is merely an executory pledge with 
power to sell, and where the creditor fails to 
take possession of the property the agree- 
ment has no effect against a subsequent at- 
taching creditor. And as against creditors 
a pledge of corporate stock must include de- 
livery, and momentary possession of the stock 
and return of the same to the pledgor are 
insufficient.’ And where a debtor author- 
ized his creditor in case of the death of the 
debtor to take certain policies of insurance 
from among his papers and hold the same as 
collateral security for the debt, but nothing 
to effect such transfer was done during the 
life of the debtor, it was held that the arti- 
cles named were not taken in pledge,’ that 
the death of the debtor revoked the author- 
ity of the creditor to obtain possession of the 
securities, and as possession of them bad not 
been obtained during the debtor’s lifetime, 
the creditor could not hold them as a pledge.°® 
But where a debtor ordered his agent to set 
apart certain packages containing oil as se- 
curity for payment of claims of his creditor, 
it was held that an acceptance in writing of 
the agent of the creditor transferred the pos- 
session of the oil and operated as a pledge 
for the debt."° So where the owner of cer- 
tain horses agreed with the creditor that he 
might retain one of the horses as security for 
the claim for feeding all of them, it was held 
that the transaction constituted a pledge.” 
But the mere intent to pledge property does 
not constitute a pledge. There must be a 
delivery to the pledgee. Therefore, where 
bonds were held by the president of a railroad 


5 Savings Bank v. Middlekauff, 45 Pac. Rep. 840. 

6 Rowell v. Claggett, 41 Atl. Rep. 173. 

7 McFall v. Buckeye, etc. Assn., 55 Pac. Rep. 263; 
George v. Prince, 55 Jd. 775. 

8 Heilbron v. Guarantee L. & T. Co., 48 Pac. Rep. 
932. 

9 Id. 

10 First Nat. Bank v. Harkness, 21S. E. Rep. 548. 

ll Megular v. Thomas, 42 S. W. Rep. 846. 





company where they never passed from his 
control there was no pledge of the same to a 
syndicate of which he was a member, al- 
though he may have intended to pledge the 
same for loans made to the company by the 
syndicate.’? It is said: ‘‘He still held them 
as president of the company, and they re- 
mained under his control. Whatever his in- 
tention in regard to a pledge of the bonds it 
was never effectuated by any action of the 
owner of them or by delivering them to Mar- 
cus, the trustee of the syndicate.’’® While 
possession of the property is essential to the 
execution of a pledge, yet the possession 
may be according to the nature of the thing 
pledged.* And where property is not cap- 
able of manual delivery and possession as 
where certain shares of the stock of a corpo- 
ration can be transferred only on the books 
of the institution, a pledge may be created 
by a written transfer thereof.” In the last 
case cited the contract was as follows: 
‘$2,000. 1 promise to pay to Jacob Little 
or order two thousand dollars for value re- 
ceived with interest at the rate of seven per 
cent. per annum, having deposited with them 
as collateral security with authority to sell 
the same at the broker’s board or at public 
auction or at private sale at option on the 
non-performance of this promise without no- 
tice on’’ the pledgor. The court held that 
although there was a waiver of notice there 
was no waiver of demand, and that such de- 
mand was necessary. It was also held that 
although the transfer was absolute in form, 
yet it did not appear from the whole proof 
that the object was to secure a loan, and, 
therefore, the pledgor had a right to redeem. 

Sale Under the Trust.—A trustee under a 
first mortgage afterwards made a second 
loan to the debtor taking security in certain 
second mortgage bonds. It was held that the 
right of the creditor to sell the trust property 
according to the terms of the pledge was not 
affected by the commencement of a suit to 
foreclose the first mortgage.’* So where a 
pledgor of stock in a corporation consented 
to a sale of a part of it to a person named at 


12 Hook v. Ayres, 26 C. C. A. 287. 

13 Jd. 290. 

14 Wilson v. Little, 2 N. ¥Y. 443; Allen v. Dykers, 3 
Hill, 598; Dykers v. Allen, 7 Id. 497. 

15 Wilson v. Little, 2 N. Y. 443. 

16 Guaranty Trust Co. v. Galveston, 87 Fed. Rep. 
813. 
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a price proposed by the purchaser, the seller 
will not be permitted to assert that his con- 
sent extended only to such sales as he had a 
joint interest in with the person samed.!’ 
And an action for an accounting will not lie 
where the pledgor authorizes a sale of tbe 
stock at private sale where a short time pre- 
viously the pledgor had consented to a sale 
of such stock at the price received.’® It is 
said, p. 561: ‘‘The complainant, Smith, in 
the notes evidencing the debts for which the 
stock was pledged as security, had agreed 
that the holders of the notes might sell the 
stock at public or private sale without ad- 
vertising the same, or without demanding 
payment or giving notice to Smith, and the 
validity of such contract is recognized in II- 
linois.” But if the contract had not been 
carried out in good faith, the debtor, no 
doubt, could maintain a suit for an account- 
ing. Delivery to the pledgee of things 
pledged is essential to create the relation of 
pledgor and pledgee.” Some of the reasons 
are stated in the fourth point of the syllabus 
of the case cited.’’ The requirement of pos- 
session in the pledgee is an inexorable rule 
of law adopted to prevent fraud and decep- 
tion. There must be an actual delivery of 
the chattels as distinguished froma mere 
promise, and the change of possession must 
be continuing, not formal, but substantial.” 
The pledgee must take and retain possession 
of the property as long as he claims the prop- 
erty as pledgee.” There must be a delivery 
either actual or symbolical, as the nature of 
the goods may require. A mere intent to 
pledge is not sufficient.” Thus, an agree- 
ment for the sale of steam boilers then in use 
in a factory which provided that they shall 
be taken out and delivered by a time stated 
in the future is not an executed contract, 
and does not deliver the title to the proposed 
vendee.* But where the owner actually de- 
livered property to an agent of certain bonds- 


17 Smith v. Lee, 84 Fed. Rep. 557. 

18 Smith v. Lee, 84 Fed. Rep. 557. 

19 Cushman v. Hayes, 46 II]. 145; Trust Co. v. Rig- 
don, 93 /d. 458; Zimpleman v. Veeder. 98 Jd. 513. 

20 Mahoney v. Hale, 69 N. W. Rep 334. 

21 First Nat. Bank v. Kelly, 57 N. Y. 34; Van Cise v. 
Merchants’ Bank, 33 N. W. Rep. 897. 

22 Langdon v. Buel, 9 Wend. 80; Seymour v. Col- 
burn, 43 Wis. 67. 

23 Cunningham Iron Co. v. Warren, 80 Fed. Rep. 
978; Hook v. Ayres, 80 Fed. Rep. 978. 

24 Td. 





men of the owner with authority to sell the 
property and apply the proceeds upon the 
liability of such owner, it was held that the 
agent thereby becomes a pledgee and ac- 
quires a superior right to such property 
against all persons except those who have 
valid prior liens.” The reasons assigned for 
requiring the pledgee to receive and retain 
possession of a pledge are that he bas a mere 
special property in the thing pledged, and 
does not possess the legal title. His claim, 
therefore, is stronger, but somewhat anal- 
ogous to a common law lien which is lost by 
a surrender of the thing to which the lien 
attached. At common law a mortgage of 
chattels is a sale upon condition, and be- 
comes an absolute interest at law if not re- 
deemed at the time fixed for the satisfaction 
of the claim, and possession is not indispen- 
sable to its validity. The general tendency 
of the courts at the present time is to treat a 
chattel mortgage as a mere lien, and the 
property must be sold either upon statutory 
notice or under a decree to bar the mort- 
gagor’s right to redeem. It will thus be 
seen that the principal difference between a 
pledge and a chattel mortgage at the present 
time is, that the mortgagor may be permitted 
to retain possession of the property until the 
time of default or sale of the property. There 
is another ground of difference, viz., if no 
time is fixed for the redemption of the pledge, 
and the pledgee makes no demand on the 
pledgor to redeem, the latter bas his whole 
life in which to redeem.” A: tender of the 
amount for which the pledgor is liable on the 
day the debt becomes due, whether it is ac- 
cepted or not, discharges the lien of the 
pledge, and revests the title in the pledgor 
free from the claim of the pledgee.” In the 
Minnesota case, which is well considered, it 
is said: ‘‘Itis a general principle that ten- 
der of payment of a debt to secure which 
personal property has been pledged, dis- 
charges the lien, terminating the special 
property rights of the pledgee. Coggs v. 
Bernard, 2 Ld. Raym 909-917; Ratcliffe v. 
Davies, Cro. Jac. 244; Hancock v. Ins. Co., 
114 Mass. 155; Hathaway v. Bank, 131 
Mass. 14; Ball v. Stanley, 5 Yerg. 199 (165) ; 


25 Lewis v. Dillon, 22 C. C. A. 489, 81 Fed. Rep. 439. 

26 Kent, Com. vol. 4, 138. 

2? Norton v. Baxter, 41 Minn. 146,42 N. W. Rep. 
865. 
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Mitchell v. Roberts, 17 Fed. Rep. 776; 
Loughborough v. McNevin, 14 Pac. Rep. 
773; Ratcliffe v. Vance, 2 Const. (S. Car.) 
239 ; Kortright v. Cady, 21 N. Y. 343; Cass 
v. Hizenbotam, 100 N. Y. 248, 3 N. E. Rep. 
189; Moynahan v. Moore, 9 Mich. 9; Stew- 
art v. Brown, 48 Mich. 383, 12 N. W. Rep. 
499. The appellants concede that while the 
general rule th.t tender of the amount due 
at the time it becomes due, discharges the 
lien of collateral securities, yet contend that 
such is not the effect of a tender after that 
time. Such a distinction has been recog- 
nized in respect to mortgages, based upon 
the fact that the legal title has become vested 
in the mortgagee. No such distinction can 
be made in the case of bailments of personal 
property as security.’’ And it was held that 
a tender at any time after the debt became 
due discharged the lien. In Tompkins v. 
Batie* it was held that where the tender was 
after the debt became due, the tender must 
be kept good. Ina later case in the same 
court it was held that where the obligation is 
_ admitted in a suit pending in court, in order 
to avoid the payment of interest the money 
must be paid into court.” The tender must 
be without qualifications, that is, there must 
not be anything which implies that the 
debtor intends thereby to bar a claim for any 
amount beyond the sum tendered.” It is 
said: ‘‘It is not of the nature of a tender to 
make conditions, terms, or qualifications, 
but simply to pay the sum tendered as for 
an admitted debt. Interlarding any other 


object will always defeat the effect of the act, 


as a tender.’”*! In Wood v. Hitchcock,” 
Judge Cowen says: ‘‘The books are sufli- 
ciently nice as to the manner of a tender. 
The person making the tender may avoid all 
implication against the idea of a qualification 
or other circumstance destroying the ten- 
der,’’ etc. The more liberal procedure of 
the courts at the present time would seem to 
justify, if not require a departure from the 
strict rules of the common law in that re- 
gard, and a more liberal construction of the 


2311 Neb, 147. 
2 Elkhorn V. L. No. 51, v. Hudson, 81 N. W. Rep. 


859. 

3° Tompkins v. Batie, 11 Neb. 147; Wood v. Iliteh- 
cock, 20 Wend. 47. 

81 Wood v. Hitchcock, 20 Wend. 47. 

3220 Wend. 47. 








law of tender. And already the courts hold 
that the creditor is entitled to a reasonable 
time in which to examine his accounts, and 
accept or refuse the tender.* The tender 
must be made at or after the day the debt is 
due, and is of no avail if made before. But 
where the law made days of grace a part of 
the contract, and a tender was made by the 
debtor on the day preceding the first day of 
grace, and the creditor treated the debt as 
due, but refused to accept the tender on the 
ground that he was entitled to hold the col- 
lateral to secure another claim of the debtor 
to the creditor, the court held that both par- 
ties in respect to the tender treated the debt 
as due when the tender was made, and the re- 
fusal to accept it was put by the defendants 
solely. upon the ground that they were en- 
titled to hold the bonds as security in 
another transaction, and that the cred- 
itor had waived the objection that the 
tender was prematurely made.® The tender 
must be in money which is a legal tender ;* 
but a tender in bank notes on solvent banks 
when such notes are in general circulation is 
a valid tender unless objection is made to 
the medium of payment offered.” In Jen- 
nings v. Mendenhall,® Brinkerhoff, J., says: 
‘It has long been settled both in England 
and in this country by cases too numerous 
and familiar to need to be cited, that a ten- 
der of payment in current bank notes where 
bank aotes constitute the common currency 
of the country is good unless objected to on 
account of the medium of payment offered.’’ 
On the same principle a bank check drawn 
against funds in a solvent bank has been held 
a good tender unless objections were made 
by the creditor. If no objection is made on 
that ground or if objections are made on 
other grounds—as that the amount tendered 


33 Moore v. Norman, 43 Minn. 428, 45 N. W. Rep. 
857; Rost v. Bradley, 49 Mich. 27, 12 N. W. Rep. 896. 
3¢ Moore v. Kime, 43 Neb. 517, 61 N. W. Rep. 736. 

% Wychoff v. Anthony, 90 N. Y. 443, Andrews, C. 
J., says, p. 449: ‘*Wedo not sustain the sufficiency 


of the tender on the ground of estoppel, but onthe . 


broader ground that both parties assented to con- 
sider the note as then due, and that this as between 
them effectually waived the days of grace.”’ 

362 Greenieaf Ev. (Lewis Ed.), sec. 600, and cases 
cited. 

37 Jennings v. Mendenhall, 7 Obio St. 260; Fosdick 
v. Van Husan, 21 Mich. 576; Kobler v. Buel, 94 Mich. 
496, 54 N. W. Rep. 157. 

38 7 Ohio St. 260. 
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is insufficient it will be a waiver of the 
medium of payment offered.™ 

The right of the pledgor to redeem the 
pledge inberes in every case, because from 
its nature a deposit of goods as security re- 
deemable on certain terms, and either with 
or without a definite time for redemption 
does not pass the title to the pledgee. There- 
fore, in order to bar the right of the pledgor 
he must be given an opportunity to redeem. 
Under the civil law a pledge could not be 
sold except under the judgment of the court 
unless there was a special provision in the 
contract to dispense with such decree.’ Un- 
der the pressure of modern times for prompt 
payment the courts of England and this 
country for more than 100 years have held 
that reasonable previous notice to the debtor 
to redeem, and a failure to do so would au- 
thorize the pledgee to sell the pledge at pub- 
lic auction to the highest bidder.“ There 
are many cases, however, where it is sought 
to redeem stocks, bonds, plate or other se- 
curities of considerable value pledged for the 
payment of adebtin which a bill in equity 
is necessary and has been sustained.” 
Where commercial paper is pledged the rem- 
edy of the pledgee seems to be to collect the 
same as it becomes due and not to sell it, 
but under special circumstances the court 
may decree a sale. To entitle a court of 
equity to take jurisdiction the petition should 
state some equitable ground for relief. Thus, 
suppose the action is brought by the pledgor 
to redeem. In an ordinary action there 
would probably be three main propositions 
set forth in the petition. 1. A description 
of the securities pledged and the debts se- 


39 Mitebell v. Vermont M. Co., 67 N. Y. 280, it is 
said: ‘‘There was no objection to the tender at the 
time it was made, either as to form or amount, and 
all objections which might have been taken on either 
ground was therefore waived.” Becker v. Boon, 61 
N. Y. 317; Jennings v. Mendenhall, 7 Ohio St. 257; Le 
Pol v. Shutt, 78 N. W. Rep. 268; 2 Greenleaf, Ev. 
(Lewis Ed.), sec. 601. 

40 Hart v. Ten Eyck,2 Johns. Ch. 100, and cases 
cited. 

41 Jd. Tucker v. Wilson, 1 P. Wms. 161; Lockwood 
v. Ewen, 2 Atk. 303. 

42 Kemp v. Westbrook, 1 Ves. 278; Wanderzer v. 
Willis, 3 Brown. 21; Hart v. Ten Eyck, 2 Johns. Ch. 
100. 

43 Wheeler v. Newbold, 16 N. Y. 392. A different 
rule applies to goods and chattels pledged as col- 
lateral. Jd.; the pledgee may foreclose negotiable 
securities, however, and sell them under the decree 
of the court. 





cured thereby. 2. That payment has been 
made by collections from the securities 
pledged for said loan by the makers thereof 
in an amount unknown to plaintiff. 3. That 
the plaintiff on the — day of — re- 
quested of the defendant an accounting and 
offered to pay the amount remaining due 
and unpaid on said loan, but the defendant 
refused to render an account, etc., with an 
appropriate prayer for relief.’’ The petition 
by the creditor will in most cases contain 
three main propositions, and should show 
that the debt is due and the pledgor has neg- 
lected to pay the same, and should pray for 
an account and sale of the pledges. In the 
absence of an agreement to that effect the 
pledgee cannot retain the goods for any 
other debt than that for which they were 
pledged.“ The assignee of equitable se- 
curities pledged may bring an action thereon 
when due in his own name, accounting to the 
pledgor for any surplus which he may re- 
ceive.“ Where athird party claims an in- 
terest in the subject of the action he may in- 
tervene to assert or protect his rights. If 
there are conflicting claims to the property 
pledged so that the pledgee is in doubt to 
whom it belongs he may bring an action in 
the nature of a bill of interpleader making 
the claimants parties thereto, and in that 
form of action, it can be determined who is 
the true owner of the property.“ Where an 
action is brought for loss of the pledge or 
for injury to the same the leading points are 
the delivery of the pledge [describing it] to 
the pledgee, his promise to take due and 
proper care of the same, and his failure to 
do so, and damages thereby sustained. 
Fremont, Neb. SamuEt MAaxwkLL. 
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45 Citizens’ Nat. Bank v. G. W. Elevator Co., 82 N. 
W. Rep. 186; Seeley v. Wickstrom, 68 Jd. 1017. 

4 QO. 8. Ry. Co. v. Benson, 36 Neb. 361. But a mere 
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LIBEL AND SLANDER—PUBLICATION, 
GAMBRILL v. SCHOOLEY. 
Court of Appeals of Maryland, February 21,1901. 


1. The dictation of defamatory matter to a con- 
fidential stenographer constitutes a publication. 

2. Where one dictates a letter containing defam- 
atory matter to a stenographer, the stenographer’s 
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notes, typewritten copy, and letter press copy consti- 
tute the publication of a libel. 

3. In libel, the words charged were actionable per 
se, and defendant requested that the jury be in- 
structed that if the defendant honestly and in good 
faith believed the statements contained in the letters 
to be true, and had ground for such belief sufficient 
to satisfy an ordinarily prudent and cautious man 
that such statements were true, then the jury might 
take into consideration all the circumstances of the 
case, and award the plaintiff nominal damages 
merely. Held that, the conclusion of the instruction 
being the converse of a proposition contained in an 
instruction properly given at the request of plaintiff, 
it was error to reject defendant’s instruction, since 
thereby the jury were practically told that they must 
give exemplary damages, and, where there is evi- 
dence sufficient to uphold a verdict for exemplary 
damages, the question whether they shall be given or 
not is one for the jury. 


PEARCE, J.: This is an action of libel, in 
which the appellee recovered a judgment for 
$500 against the appellant in the superior court 
of Baltimore city. The plaintiff offered 5 
prayers, all of which were granted; and the de- 
fendant offered 15 prayers. of which the 4th, 5tb. 
6th, 7th, 8th, 10th, 11th, 12th, 13th, and 14th were 
granted and his Ist, 2d, 3d, 9th, and 15th were 
rejected. A single exception was taken by the 
defendant to this ruling on the prayers, and the 
three following questions arise upon the excep- 


‘tion: (1) Whether the dictation of alleged li- 


belous letters to defendant's private and con- 
fidential stenographer, their reduction by her to 
stenographic characters, and subsequent reduc- 
tion to the characters of the alphabet by means 
of a typewriter, their signing by the defendant, 
and their transmission by his direction to the 
plaintiff, are in law a publication of such letters, 
where there is no communication of any of said 
letters in any manner to any other person; (2) 
whether in such case the proper action is for libel 
or slander; (3) whether, under the testimony in 
this case, the jury was properly instructed as to 
the allowance of exemplary or vindictive dam- 
ages. 

There were three counts in the declaration, 
upon three separate letters, and the case was 
tried on the general issue plea; there being no 
plea of justification, alleging the truth of any of 
the charges contained in any of the letters, either 
in whole or in part. Of the libelous character of 
each of these letters there can be no question, but 
the letter in the 3d count was shown by the un- 
contradicted testimony to be wholly in the band- 
writing of defendant, and never to have been 
read or exhibited to any one but the plaintiff; 
and the jury was properly instructed by the de- 
fendant’s 4th prayer that there could be no re- 
covery on the 3d count. 

It was very earnestly and ably argued by the 
appellant's counsel that, as the two letters in the 
Ist and 2d counts were not otherwise published 
than as above stated, there was no actionable 
publication of either letter. so as to make either 





one a libel, and consequently that the court erred 
in granting the plaintiff’s 31-2 and 4 1-2 prayers, 
and in rejecting the defendant’s Ist, 2d, and 3d 
prayers, which, respectively, raised the conten- 
tions of the parties on this point. This is cer- 
tainly an important question, and one which has 
never before been raised in this court. Indeed, 
the appellant’s counsel states in his brief that it 
has never been expressly ruled upon in America. 
though he has referred us to a case in the appel- 
late division of the Supreme Court of New York 
(Owen v. Publishing Co., 32 App. Div. 465, 53 N. 
Y. Supp. 1033), which he contends supports bis 
position. The appellee’s counsel has submitted 
a very full brief. but bas referred us to no Amer- 
ican case upon this point. If such authorities 
existed. we may safely assume they would not 
have escaped the well known diligence of coun- 
sel, and we have found none such in our own ex- 
amination; but the principles and considerations 
upon which this question should be decided are 
not, in our opinion, difficult to determine, and 
the instructive English cases which have been 
cited are in accord with these principles and con- 
siderations. 

Before considering the argument of the appel- 
lant, it will be well to recall the definition of 
‘‘publication,” given by competent authority. as 
necessary to constitute slander a libel. Mr. 
Odgers, in his work on Libel and Slander (page 
150), defines ‘‘publication’’ as applicable either 
to slander or libel, as ‘‘the communication of the 
defamatory words to some third person;’’ and on 
page 1 he says, ‘‘False defamatory words, if 
written and published, constitute a libel; if 
spoken, a slander.’’ It is obvious, however, that 
publication is essentia] to either, and that the 
words “if published,*’ though not repeated in the 
latter clause, must be understood as if repeated. 
For to shout aloud defamatory words on a desert 
moor, where no one hears them, is not a publica- 
tion of the slander; nor is the utterance of such 
words in a foreign language a publication, if no 
one present understands their meaning. Jd. 151. 
For the same reason, very clearly, if one should 
write a defamatory letter, and hand it to a third 
person, to be read, who does not understand and 
cannot read that language, there would be no 
publication of the libel. In Pullman v. Walter 
Hill & Co. (1891), 1 Q. B. 529, Lopes, L. J.. de- 
fines *‘publication of a libel’’ in the exact words 
cited from Mr. Odgers; and in the same case 
Lord Esher, master of the rolls, defines it, more 
fully, and perhaps with more technical accuracy, 
as ‘“‘the making known the defamatory matter, 
after it has been written, to some person other 
than the person to whom it is written.” Appel- 
lant’s counsel, in his brief. says, with equal 
clearness and accuracy, ‘*Publication, in the law 
of libel and slander, means the transmission of 
ideas and thoughts to the perception of a person 
other than the parties to the suit.” 

Bearing in mind these definitions and simple 
illustrations of what is and what is not publica- 
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tion, it will be seen that the argument that there 
has been no actionable publication in this case 
divides itself into two branches. The theory of 
the first branch is that. while there was in fact a 
physical or mechanical reception by the stenog- 
rapher of the thoughts expressed by the appel- 
lant, such reception was instantaneous only, 
and merely sufficient for their reduction to writ- 
ten characters, but that there was no compre- 
hension and no lodgment of their meaning in the 
brain of the recipient, who acted as a mere 
phonograph, and whose function in that regard 
was not a mental, but purely a mechanical, pro- 
cess, so that there was no such perception as is 
requisite to constitute publication. This theory 
is both ingenious and subtle. but we cannot be 
persuaded itissound. We cannot doubt that 
the dictation to Miss Willis, though taken down 
in stenographic characters, produced in her 
mind as full and complete perception of the 
thoughts of the appellant as aslower dictation. 
for the purpose of reduction to ordinary charac- 
ters, would have produced in the mind of one not 
a stenographer. If this were notso, there could 
be no assurance that there would be an accurate 
reproduction of the matter dictated, such as com- 
mon knowledge gives assurance of from any 
skillful stenographer. A communication, there- 
fore. to a stenographer, must be regarded pre- 
cisely as 2 communication to an ordinary aman- 
uensis, and as establishing all that is ordinarily 
necessary to constitute publication. The second 
branch ofthe argumentis thatin view of the 
fact that Miss Willis was tbe private and confi- 
dential stenographer of the defendant. and in 
view of the almost universal employment in this 
country of such stenographers, and the necessity 
for such employment consequent upon the de- 
mands of business, 2» communication to such a 
stenographer should be madean exception to 
the general] rule, and be held not to be an action- 
able publication. But we cannot adopt this 
view. Apart from any precedent or authority, 
we can perceive no good reason why such an ex- 
ception should be made to the rule. Neither the 
prevalence of any business customs or methods, 
nor the pressure of business which compels re- 
sort to stenographic assistance, can make that 
legal which is illegal, nor make that innocent 
which would otherwise be actionable. Nor can the 
fact that the stenographer is under contractual or 
moral obligation to regard all bis employsr’s 
communications as confidential alter the reason 
of the matter. This defense was made in Wil- 
liamson v. Freer, L. R. 9 C. P. 393, where it 
was held thatthe necessary transmission by a 
postoftice telegram of libelous matter which 
would have been privileged if sent ina sealed 
letter avoids the privilege; Lord Coleridge, C. 
J., saying, **Although the clerks are prohibited, 
under severe penalties, from disclosing the con- 
tents of telegrams passing through their hand-, 
still there is a disclosure to them.’’ In Pullman 
v. Walter Hill & Co., already cited, the exact 





question here presented was decided. There the 
letter containing the defamatory matter was dic- 
tated by the managing director of a corporation 
toaclerk, who took down the words in short- 
hand, and then wrote them out fully by means of 
atypewriting machine, and the letter thus writ- 
ten was copied by an office boy in a letterpress 
book. When it reached its destination it was, in 
the ordinary course of business, opened by a 
clerk of the plaintiff; and it was held that the 
letter must be taken to have been published both 
tothe typewriter and to the copyoress boy, as 
well as to the plaintiff’s clerk. Lord Esher, M. 
R., in the course of his opinion, said: ‘I do not 
think that the necessities or the luxuries of bus- 
iness canalter the lawof England. Ifa mer- 
chant wishes to write a letter containing defam- 
atory matter, and to keep a copy of the letter, be 
had better make the copy himself.’ Lopes, L. 
J.,said: ‘It is said business cannot be carried 
on if merchants may not employ their clerks to 
write letters for them in the ordinary course of 
business. I think the answer to this is very 
simple. I have never yet heard that it is in the 
usual course of a merchant’s business to write 
letters containing defamatory statements. Ifa 
merchant has occasion to write such a letter, he 
must write it himself and copy it himself, or he 
must take the consequences.’ Kay, L. J., said: 
‘The consequence of such an alteration in the 
law of libel would be this: That any merchant 
or solicitor who desired to write a libel concern- 
ing any person would be privileged to communi- 
cate the libel to any agent he pleased, if it was in 
the ordinary course of his business. That would 
be an extraordinary alteration of the law, and it 
would enable people to defame others to an 
alarming extent.’ We were referred to Boxsius 
v. Goblet Freres [1894] Q. B. Div. 843, as evine- 
ing a disposition to qualify the rule in Pullman 
vy. Walter Hill & Co.; but we cannot discover 
such disposition, and if we could we should not 
be inclined to follow it. There the libelous let- 
ter was dictated by a solicitor, acting in behalf of 
and at the direction of his client, and copies 
were made as in the case mentioned. The court 
distinguished the case very cleariy from Pullman 
v. Walter Hill & Co., holding, through two of 
the same judges, that the solicitor owed to his 
client the duty to act on his instructions, and 
that if the solicitor had communicated directly 
with the plaintiff the communication would have 
been privileged. and that he could discharge that 
duty, as he did other business of the office, in the 
ordinary way, without losing the privilege. But 
there was no question of privilege in Pullman v. 
Walter Hill & Co., and there is none here, as the 
appellant owed no duty inthe matter to any one. 
The typewriter had no conceivable interest in 
hearing or seeing the letters, and there could be. 
therefore, no privilege between her and tbe ap- 
pellant. In Owen v. Publishing Co., 32 App. 
Div. 465, 53 N. Y. Supp. 1033, the alleged libel- 
ous letter, relating to the business of a corpora- 
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tion, was dictated by its manager to its stenog- 
rapher, who wrote it out inshorthand, copied 
it upon a typewriter, and mailed it. The man- 
ager and stenographer were held to be servants 
ofa common master, and to be engaged in the 
performance of duties which their respectivie 
employments required, and that under such cir- 
cumstances the stenographer should not be re- 
garded as a third person, in the sense that either 
the dictation or the subsequent reading should 
be regarded as a publication by the corporation. 
The English cases mentioned were notreferred 
to, but the court nevertheless said: ‘‘It may be 
that the dictation to the stenographer and her 
reading of the letter would constitute a publica- 
tion of the same by the person dictating it, if 
the relation existing between the manager and 
the copyist was that of master and servant, and 
the letter be held notto be privileged.” Upon 
the exact question here involved the above ex- 
tract from the opinion in that case seems to af- 
ford slender support to the appellant’s conten- 
tion,and what it does decide is notin accord 
with the views expressed by this court in Carter 
v. Machine Co., 51 Md. 294, in which Judge 
Alvey said that it would seem to be now clear, 
whatever may have been the former state of ju- 
dicial opinion upon the subject, that corpora- 
tions are liable for all acts, whether willful or 
malicious, of their agents or servants, done in 
the course of their employment, and that actions 
for such injuries, including libel, could be sus- 
tained against corporations inany case where 
under similar circumstances such actions could 
be sustained against individuals for the acts of 
their servants. It is true that ‘that case was not 
an action for libel, but it sufficiently indicates 
that this court would not be astute to find rea- 
sons for relieving corporations from liability in 
libel cases for want of technical publication. We 
think, for the reasons given above, thatthe de- 
fendant’s Ist prayer was properly rejected. 
Apart from the question of publication, the de- 
fendant’s 2d and 3d prayers raise the additional 
question whether, under the pleadings in this 
case, the action must not have been for slander, 
instead of libel, but we have no difficulty on this 
point. We have no doubt that the dictation of 
these letters to the stenographer was the publica- 
tion ofa slander, for which, if nothing further 
had been done by either, an action of slander 
could have been maintained, but we have no 
more doubt that the stenographic notes, the 
typewritten copy, and the letterpress copy con- 
stituted the publication of a libel, and that 
either slander or libel could be maintained, as 
the appellee should elect. This conclusion, we 
think, necessarily follows from what we have 
already said, without more formally stating the 
reasons; and our conclusion is not shaken by 
Mr. Odgers’ criticism of the decisionin Pullman 
v. Walter Hill & Co. upon the form of action, to 
be found on page 174 of his last edition. We 


therefore think the defendant’s 2d and 3d pray- 





ers were properly rejected, not only for the rea- 
sons now given, but for those applicable to de- 
fendant’s Ist prayer, and that the plaintiff’s 3 1-2 
and 41-2 prayers were for the same reasons prop- 
erly granted.” 


Notrr.— What Constitutes Sufficient Publication in 
Cases of Slander and Libel.—Exaggeration and mis- 
representation of the character and faults of others, 
if not the greatest, is undoubtedly the most common 
failing of human nature. The Bible, the oldest and 
highest authority for this statement gives the follow- 
ing awful commentary on human nature in this re- 
gard: ‘There is none that doeth good, their throat 
isan open sepulchre, the poison of asps is under 
their lips, their mouth is full of cursing and bitter- 
ness.”” Again: “Thy topgue imagineth wickedness 
and with lies thou cuttest like a sharp razor. Thou 
hast loved to speak all words which may do hurt; Oh 
thou false tongue, therefore shall God destroy thee 
forever.” And still further: ‘“‘Let the lying lips be 
put to silence which cruelly, disdainfully and despite- 
fully speak against the righteous.’”? The world has 
never found fault with this severe condemnation of 
its own inherent weakness. Indeed, it has fully 
shared the sentiment therein expressed, and no law 
is more stringently enforced than that which con- 
demns the man who “cruelly, disdainfully and dis- 
pitefully” speaks against his neighbor. 

The gist of the action of libel or slander being the 
injury to one’s reputation or the estimate put upon 
him by his fellowmen, it is absolutely necessary, that 
before defamatory words become actionable they 
must be published, that is, communicated to some 
third person. Therefore defamatory words spoken 
in an uninhabited wilderness or in the presence of 
the person of whom they are spoken cannot be the 
ground for an action of either libel or slander. They 
must be brought tothe attention of a third person 
and in a language which he can understand. What 
will constitute a sufficient pub:ication, however, can 
be more accurately determined by a glance at the au- 
thorities. Ifa person compose a libel and send it to 
his agent to be read by him, and it reaches its desti- 
nation and is read by such agent, this is a sufficient 
publication to support an action. And this rule ap- 
plies to a publication by a corporation to its agent of 
the cause of the discharge of an employee. Bacon v. 
Railroad, 55 Mich. 224. Where defendant sent 
through the mail a letter addressed to the prosecut- 
ing witness, in an envelope with the words “Bad 
Debt Collecting Agency” printed thereon, he was 
held guilty of criminal libel. State v. Armstrong, 106 
Mo. 395. As this form of libel has arisen quite fre- 
quently in late years, being used by certain collection 
agencies as a means of coercing the payment of bad 
debts, it will not be unprofitable to quote from the 
opinion of the case just cited: ‘‘Was the sending of 
this envelope the publishing of a libel? We are 
clearly of the opinion that it was. The words ‘Bad 
Debt Collecting Agency’ were printed in large, bold 
type on the envelope, and were obviously intended to 
attract the attention of the public. These words 
must be construed in the light of the times in whieh 
they are used. Similar associations had sprung up 
all over the country, and these devices were resorted 
to to force debtors to pay their debts. To such ex- 
tent did they go that the congress of the United 
States forbade the use of the mails for their distribu- 
tion. Under this state of affairs, the defendant re- 
sorts to this Chicago agency to collect this debt of the 
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prosecutrix. The envelope on its face was designed 
to attract the attention of the public, and when the 
proseeutrix received these letters in these envelopes 
the fact was thereby published that this association 
was in correspondence with her for the purpose of 
collecting a bad debt. * * * The evident purpose 
and design of the defendant and the association he 
employed and for whose acts he is responsible in 
this matter, was to publish the prosecutrix as a bad 
debtor, a dishonest person, who would not pay her 
honest debts, and to degrade her in the eyes of the 
public and her employers, and as sucb was clearly 
libelous. Muetze v. Tuteur, 77 Wis. 236; Dennis v. 
Johnson, 42 Minn. 301; Johnson v. Commonwealth 
(Pa. 1888), 14 Atl.Rep. 425. The law will not counte- 
nance nor tolerate this method of collecting a debt. 
The fact that the debt was originally only $3.45, that it 
was barred by the statute of limitations, that defend- 
ant persisted in his endeavor to extort the money 
from the prosecutrix after her protest, and the 
avowed intention of his agents to publish her to the 
world, amply sustain the charge that this was malic- 
iously done. To permit a defenseless woman, in this 
day of enlightenment, to be thus persecuted would 
be a reproach to our laws.” 

Publication of defamatory matter through business 
channels makes the publication none the less action- 
able nor offers any excuse therefor. For instance, 
the writing of defamatory matter and delivering it 
for transmission to a telegraph company isa publica- 
tion and makes the writer liable.gMonson v. Lathrop, 
96 Wis. 386. The transmission of a message contain- 
ing defamatory matter by atelegraph company isa 
publication by the latter. Peterson v. Western Union 
Telegraph Company, 72 Minn. 41. The dictation of 
defamatory matter to a private stenographer is a 
publication. Pullman vy. Hill (1891), 1Q. B. 5246. 
This case is explained fully by the court in the prin- 
cipal case and amply sustains its position. The only 
case of similar character that has arisen in this 
country is the case of Owen v. Ogilvie Publishing 
Co., 32 N. Y. App. Div. 465. The court in that case 
held that where the manager of a corporation dic- 
tated a letter containing defamatory words, in rela- 
tion to the business of the corporation, to his 
private stenographer, as both persons were 
employed by a common master and were engaged in 
the performance of the duties which their respective 
employments required, tbe stenographer could not 
be regarded as athird person inthe sense that the 
dictation to her, or the subsequent reading of the let- 
ter by her, could be regarded as a publication by the 
corporation. We believe the error in this decision 
lies in the fact that the court overlooked, or at least, 
tailed to give proper respect tothe maxim gut facit 
per alium facit per se. The general manager was un- 
doubtedly the agent of the corporation in the writing 
of this letter and his dictation of the defamatory was 
a sufficient publication to make the corporation liable 
therefor. Itis the height of absurdity to say that a 
stenographer in the employ of a corporation is not a 
third person in her relation to the corporation under 
the rule of law respecting the publication of defama- 
tory matter. Whether defamatory matter written on 
a postal card and sent through the mailsis a sufficient 
publication has been denied. Steele vy. Edwards, 15 
Ohio Cir. Ct.52; MeCann v. Roperie Co., 28 L. R. Ir. 
24. Butin view of the late decisions of Muetze v. 
Tuteur, 77 Wis. 236, and State v. Armstrong, supra, 
holding that defamatory words conspicuously dis- 
played on an envelope and sent through the mail to 
the person defamed, was a sufficient publication, we 





are led to believe that no other rule can reasonably 
be applied to the printing of defamatory matter upon 
postal cards for delivery through the mail. To make 
the postal card an exception to the general rule offers 
an opportunity for scandal mongers and unscrupu- 
lous agencies that is not demanded by the necessities of 
the case. Ifa man is overcome witha desire toex- 
press himself toa certain person in a manner that 
would be defamatory if addressed to a third person he 
must take every precaution that his statements, either 
spoken or written, are not brought to the attention 
of anyone else in the world than the one of whom 


they are made. 
A. H. ROBBINS. 








JETSAM AND FLOTSAM. 


LITERATURE AND THE BAR. 

Address by George B. Rose, delivered before the 
Arkansas State Bar Association, May 23, 1901. 

Tt is the proud boast of the law that it is the one 
profession that embraces every human interest. No 
matter how exquisite the art, no matter how recon- 
dite the science, those who practice it must look to 
the law for the protection of their rights and the re- 
dress of their wrongs. The law is as broad as 
humanity. Nothing is so high as to be beyond its 
reach, naught too lowly to feel its fostering care. All 
classes of men must appear before its tribunals, every 
kind of act must be submitted to its scrutiny. A 
lawyer, therefore, ought to know everything, but that 
is impossible. Ordinarily he must trust to informing 
himself by special study and investigation when re- 
tained in a case involving the application of scientific 
principles. The science of jurisprudence alone has 
grown far beyond the capacity of any man to master. 
Lord Coke said: ‘Ask me a question about the com- 
mon law,and Iishould be ashamed oot to answer with- 
out looking at the books:but if you ask me a question 
about the statute [I should be ashamed to answer 
without looking at the books.” Lord Coke was the 
last and perhaps the only one who could say so much 
about the common law. Certainly many generations 
have passed since any man has lived who could truth- 
fully assert that he knew one-tenth of its immense 
and ever-shifting mass. A mancould devote a life 
longer than that of Methuselah to its study and yet 
feel that he was still upon the confines. Therefore, 
the greater part of every lawyer’s time must be de- 
voted to the study of the law. He must be a mental 
athlete; and if he neglects his training even fora 
short period, he loses his strength and suppleness, 
and falls backward in the race. 

Yet he who confines his studies to the law alone 
makes as great a mistake as he who is always training 
for the battle. Athletes know that it is as dangerous 
to be over trained as itis to be deficient in training. 
Nerves and muscles that are over-trained lose their 
freshness and elasticity. To attain the bighest vigor 
of mind or body alternations of repose and exertion, 
of exercise and relaxation, are essential. Some na- 
tures demand more of the one, some more of the 
other; but none can dispense with either. If we toil 
too much we wear our strength away; we rust out if 
we rest too much. Every mau must learn from ex- 
perience how much labor he can endure, how much 
repose his nature demands. Generally we do not find 
out until it is too late, when we have shattered the 
frail tenement of clay by overwork or suffered our 
faculties to decay in inglorious ease. But the man 
who has discovered the golden mean, who has disci- 
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plined his mind as the sagacious athlete disciplines 
his body, who has developed his faculties to the 
utmost and has not overtaxed his strength, is he that 
is truly blest, and who will prove the swiftest runner 
in lite’s crowded race course. 

It has been well said that the law is a jealous mis- 
tress, and that he who neglects her overmuch will 
lose her favor. But like. many another lady, she 
comes to us with a sweeter smile because we coquet 
with others. Women are apt to undervalue the man 
whom no other woman desires; and the law reserves 
her richest charms ifor him whose mind has been 
broadened and embellished by varied studies. 

It were bootless for the busy lawyer to undertake 
to master any science. He lacksthetime. Nor does 
science afford him the relaxation he requires. There 
is no repose to be found in scientific pursuits. They 
demand a strenuous exertion of the mind. The weary 
lawyer can no more find relaxation in science than 
the man who is worn out with splitting rails can find 
itin breaking rocks. He but doubles his labor, 
stretching the o’er wrought nerves to the point where 
they must snap. There is occasionally a wonderful 
phenomenon like the late Justice Bradley of the Su- 
preme Court of the United States, who could amuse 
bis leisure in the calculation of eclipses, but such in- 
stances are so rare that they only prove the rule. 

But far different is it in the fair field of literature. 
There the lawyer finds refreshment and repose and 
gathers many a rare flower to adorn his severer 
studies. It is the lawyer’s natural play ground. 
Words are the counters with which the lawyer plays 
his game, where the stake is the life, liberty or for- 
tune of his fellow-men; of words aptly used does lit- 
erature consist. Without words the lawyer could 
never practice his profession. The lawyer who uses 
words most skillfully is he who succeeds the best. St. 
John says that in the beginning was the word—a dark 
sentence that has puzzled the brain of many a theo- 
logian; but certain it is that words are the beginning 
and the end ofthe law. Without words human law 
could never exist; without words it could pronounce 
no judgment. The thought is its soul, but words are 
its body. Without words it would be only a disem- 
bodied spirit with na capacity of self-manifestation. 
Buffon says that style makes the man. In this 
there is something of exaggeration; but no one 
who considers the controlling influence that the great 
writers and speakers have had in the moulding of 
buman destinies can deny its essential truth. One 
man willexpress a great thouzht in obscure or com. 
monplace language and it will pass unheeded. An 
other will utter the same thought in such terms that 
it will rouse the nations like a trumpet’s peal or lull 
them to peace like the harping of David in the 
palaces of Saul. 

Therefore, the lawyer who would aspire to emi- 
nence in his profession should be a student of lit- 
erature. Erskine declared that the speeches in 
Milton’s Paradise Lost were the school in which he 
acquired his magnificent oratory; and Lord Broug. 
bam says that to prepare bimself for his wonderfu| 
defense of Queen Caroline he read with diligence the 
works of the great tragedians of Greece. There aie 
extraordinary geniuses who by force of natural elo- 
quence bave moved assemblies; but their fame was 
built upon tbe sand. They have died and le!t no 
sign. The great orators whose memory will endure 
were diligent students of literature, whose style bad 
been disciplined and adorned in the noblest schools. 
All of them, Demosthenes, Cicero, Lord Chatham, 
Mirabeau, Webster and the like, were deeply versed 








in the classics. Not that the study of literature will 
alone suffice to make an orator. The orator, like ‘he 
poet, is born, in spite of Horace. Butif he would 
attain to greatness, his talents must be cultivated by 
the most persistent reading of the masterpieces. 

A wide reading is not essential to the formation of 
style. He who knowsthe Bible and Shakespeare by 
heart would have a better style than he who had 
read aimlessly ten thousand books; and if he has 
added Homer and Dante, Milton and Byron, Demos- 
thenes and Cicero, Gibbon and Macauley, Burke and 
Webster, and applied himself constantly to their 
study till they have become parts of his very soul, he 
will perhaps attain the highest type of diction. The 
wading through countless books is a weariness to the 
flesh, a dispersion of precious energies which must be 
concentrated to become effective. Half-knowledge that 
one cannot use is but worthless lumber that encum- 
bers the brain, As the small but disciplined armies 
of Greece and Rome put to flight the countless hordes 
of Asia, so the man whose knowledge covers only the 
narrow field of the noblest writers is the master of a 
far more effective utterance than he who has read all 
the books in the congressional library. In search of 
relaxation the lawyer may well be a discursive 
reader; but for effectiveness he requires concentr:- 
tion on the best. 

And while the great novelists do so much to divert 
the mind from the cares of tife, they teach the lawyer 
to perform one of his most important duties—to tell 
the story of his client’s case. There are few gifts s» 
important to the lawyer as the capacity for lucia 
statement, for the artistic development of a story. 
How often when an attorney has stated his case «lo 
we wonder what it is all about! How often are we 
prepared to decide against him on his own narrative! 
How often when the adversary bas made his reply 
are we prejudiced against the first speaker for hix 
want of accuracy and candor! The lawyer who can state 
his case fully, candidly, intelligibly and yet in such a 
way as to place in the strongest light the merits of bi- 
cause has wonit half way. I have often heard a dis- 
tinguished jurist declare that he would rather have a 
statement of the case from Chief Justice Watkin 
when at the bar than an elaborate argument from 
another; that he stated everything with perfect 
fairness and yet in such a manner that you could not 
fail to see the facts from the standpoint of his client- 

Nor is it alone in his capacity as an orator that the 
study of literature conduces to the lawyer’s success. 
Inevery step that he takes its effect is apparent. 
The most learned of briefs, if its style be diffuse, ob 
scure and dull, will remain unread; or, if it be read, 
it will carry no weight, and the court will see the 
cause as through a mist, darkly. On the other hand, 
if the English be clear, crisp and vigorous, the court 
will read it with pleasure and will grasp its meaning. 
In the’preparation of briefs the first requisite is clear- 
ness. No brief is well made until it is reduced to such 
simplicity that it looks as if any fool could doit. But 
that simplicity is the highest art, and one that is only 
acquired by long study of the masters of expression. 
And as the carpenter gains time by stopping to 
sharpen his tools before he goes to work, so the 
lawyer saves time by the hours that he devotes to lit- 
erature. How often do we see the lawyer whose En- 
glish education has been neglected, toiling for days in 
the preparation of a paper whicha scholar could dic- 
tate in afew moments! And when it is done, what a 
monstrosity it is, long, tedious, involved, and tauto 
logical—everything that a legal document should not 
be. Since men usually take up the law as the occupa- 
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tion of a life time, they should so equip themselves 
that its labors may be as light as possible; they are 
sure to be heavy enough at best. Half the occupation 
of the lawyer being to write, a facility in composition 
lighteas his toil immensely. To the acquisition of 
that facility he should therefore earnestly dircct his 
mind, and only by the study of the best literature can 
it be acquired. ; 

The easiest way of displaying one’s culture is to in- 
terlard one’s discourse with quotations and foreign 
words. For the first of these a dictionary of familiar 
quotations suffices; for the second, a smattering of 
a foreign language. The first marks a man asa ped- 
ant, the last as worse. He who has really mastereda 
foreign language has learned enough of his own in 
the process to express in it all his thoughts. Nor is 
it the chief function of literature to supply quota- 
tions. It should be absorbed until it becomes a part 
of our innermost selves, so that while every word we 
utter is our own, it may bear the impress of anteced- 
entculture. And occasionally, at rare intervals, an 
apt quotation may be used with telling force. 

To the acquisition of a good style a collegiate edu- 
cation is a great assistance, but itis by no means in- 
dispensable. If it were, we should have lost the su- 
preme ornament of our literature. Shakespeare, the 
greatest of all masters of English, in whose hands it 
is strong as steel and ductile as gold, probably never 
passed a day at Oxford or Cambridge, certainly was 
never astudent at either university. His only in- 
structor was the village schoolmaster, and the his- 
torical and geographical mistakes that abound in his 
works prove that the good old teacher was overspar- 
ing of the rod. And mary another who has shed 
lustre upon our literature has either had no colleg- 
iate advantages or has negleeted those he had. 

In fact, while every man who can afford it should 
give his children the benefits of a college education, 
there is a general tendency to overrate its import- 
ance. He who has gone through college is apt to 
think that his education is finished, while he who has 
not been so fortunate is apt to attribute all of his 
deficiencies, most of which he could remedy himself 
if he would, to the want of suchinstruction. But art 
is very long and life is very short, and education, be- 
ginning at birth, should end only atthe grave. The 
few years of collegiate study cannot make a culti- 
vated man. That is the labor ofa lifetime. A col- 
lege education is an excellent foundation, but it is 
nothing more. Many of the most accomplished men 
that the world has ever seen, many of the most splen- 
did ornaments of our own profession, have been en- 
tirely- self-educated. The man who educates himself 
labors under considerable disadvantages, but the 
habits of self discipline and of independent investiga- 
tion that he thus attains are a priceless acquisition. 
So far as the enjoyment of literature and the acquire- 
ment of style in composition are concerned, he who 
in his youth has merely learned to read and write is 
master of the situation. The arts and sciences re- 
quire instruction, but literature is self absorbed. 
Some aid may be derived from others, but in that 
field each man must chiefly work out his own salva- 
tion. And as his style, to be effective, must be 
thoroughly individual, and must clothe his thoughts 
as with a perfectly fitting garment, it is probable that 
as many pupils bave been injured as benefited by the 
natural disposition of every teacher to make his 
scholars conform to his own methods of composition. 
Of course there are masters of rhetoric whose teach- 
ing.is beyond price; but they are the exception; and 
the man who has not worked out his own literary 





stylein the travail of the spirit is apt to be deficient 
in vigor and individuality. The instructor can teach 
his pupils to avoid errors; but he cannot show him 
how to deal sledge hammer blows or to catch those 
sweet verbal harmonies that haunt the chambers of 
the memory and exercise so compelling a power over 
the souls of men. 

But perhaps the greatest blessing of literature to 
the lawyer is the relaxation that it brings. The life 
«f the busy lawyer isa strenuous life. Outside of a 
war or of a fierce political campaign there are few 
things more exhausting than a judicial trial. The 
tension on the nerves is great. The bowis often bent 
till every fibre quivers, and unless it is relaxed there 
is danger lest it snap in twain. The lawyer who 
would last long and work well until the end must 
have intervals of relaxation. I have known a good 
many lawyers to break down, but they were gener- 
ally men who thought of nothing but the law. The 
bow, kept too long upon a strain, first lost its elastic- 
ity and finally broke in two. 

If we would keep the mind clear and strong and 
ready for vigorous exercise we must give it not 
merely rest, but agreeable diversion. We must at in- 
tervals get away from the law,or, jaded by the monot 
ony of the labor, it will make but a poor response 
to our appeal. There are many diversions that will 
serve the purpose; but Iam persuaded that there is 
none which in that regard is the equal of literature. 
Art and nature demand long journeys for their en- 
joyment; but the masterpieces of literature can be 
had atevery fireside and at anominal cost. The 
friends which a man makes among bis books are ever 
faithful and never obtrusive. Unlike living friends, 
they do not force themselves upon you when you are 
weary, and they come at your beck when their pres- 
ence is desired. If you would be merry, you can find 
among them friends who laugh; if you are sad, you 
can find consoling companionship in your grief; if 
you are consumed with the thirst for knowledge, 
they hasten to throw open to you all the storehouse 
of learning. Of all associates, they are the most satis- 
factory. In them are garnered up all the treasures 
of the human mind. The man who has acquired the 
taste for reading is in large measure lifted above 
the vicissitudes of life. Within the four walls of his 
narrow room he can behold as in a microcosmic glass 
all that passes in the world and can watch the ever 
whirring loom of time as it weaves its varied web. He 
who can go from the toil and strain of the bar ta his 
quiet library and become absorbed in the reading of 
a book, which like a magic robe will transport him 
far away to the land where ultra vires and contingent 
remainders are unknown, will find a refreshment of 
spirit that he would seek in vain elsewhere. Take an 
illustration from the cognate domain of politics. Do 
you suppose that Disraeli and Gladstone could have 
preserved the freshness and vigor of their minds dur- 
ing their long years of fierce political conflict had 
they not found relaxation and repose in literature? 
It was that that kept them fresh and ever young. 

And literature saves the lawyer from so much 
ruinous dissipation. When he issues from the court- 
room, his nerves quivering with the long strain, he 
has two alternatives, he can brace them with stimu- 
lants or he can quiet them by diverting his thoughts. 
The former resource is quickest and most tempting, 
but the seeds that it sows are bitter. The last is 
nature’s remedy, and its fruits are health and long- 
evity. Sometimes the lawyer who loves books is also 
dissipated,but that rarely happens; more rarely than 
it seems, for the flashy, nervous temperaments that 
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so often seek exhilaration in the wine cup frequently 
make much display with little reading. 

And a study of literature becomes more essential to 
the lawyer every day. Throughout the history of our 
nation the bar have been the leaders of the people. 
This is because their superior culture and attain- 
ments have entitled them to lead. Inthe old days 
when the minds of men were absorbed in the mate- 
rial problem of subjugating our immeénse continent 
it was not difficult for the bar to maintain its pre- 
eminence. But now allthat is changed. Our enor- 
mous accumulations of wealth afford to large num- 
bers the leisure for study; and the great universities, 
rivaling those ef Oxford and Cambridge, of Goet- 
tingen and Berlin, that have grown out of our humble 
colleges afford every facility for instruction. Ifthe 
bar would maintain in the future the proud position 
that it has occupied inthe past, it must recognize 
the changed conditions and take on a broader, deeper 
culture. 
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1, ANIMALS—Leaving Horse Untied. — A refusal to 
charge a request in such a case, that‘‘it is not negli- 
gence for the driver of a quiet, gentle horse to leave 
him untied, and otherwise unattended, on the side of 
a public highway, while the driveris upon the side- 
walk loading goods in the wagon,” is error.—BELLES 
v. KELLNER, N. J., 48 Atl. Rep. 1010. 

2. ASSIGNMENT — Benefit of Creditors — Rights of 
Creditor.—M sold land to Z, and agreed to loan him 
$56,000 to enable him to erect buildingsthereon. Z 
gave a mortgage for the purchase money and the 
$56,000. Defendant entered into a contract by which 
it guaranteed M against loss from non-completion of 
the buildings, and undertook to have the $56,000 ap- 
plied to the work of construction. When Z made an 
assignment forthe benefit of creditors to plaintiff 
the buildings were uncompleted, and defendant still 
had $10,000 of $56,000 under its control. Plaintiff called 
on defendant to complete the buildings under con- 
tractofindemnity. It didso,and, having expended 
more than the $10,000, refused plaintiff possession of 
buildings completed, and rentedthem. Held, that it 
could not retain the rents to reimburse itself for its 
expenditures, but must seek repayment on the same 
basis as other creditors.—LINDSEY Y. UNION SURETY 
& GUARANTY CoO., Pa., 48 Atl. Rep. 1081. 

3. ASSIGNMENT FOR BENEFIT OF CREDITORS — Death 
of Assignee—Enforcement.—Where the assignee ina 








deed for benefit of creditors is dead, or it is charged 
that in the conduct ofthe assignment the assignee 
has perpetrated a fraud, any creditor whose claim has 
been proved and admitted may bring suit to enforce 
the assignment for the benefit of himself and of the 
other proving creditors. Non-proving creditors have 
no statusto be admitted as parties complainant in 
such a suit, nor can it be extended to enforce claims 
against the decedent assignor’s estate acquired after 
the assignment.—LOUCHEIM V. CASPERSON, N. J., 48 
Atl. Rep. 1107. 

4. ASSOCIATIONS — Disposition .of Funds — Vested 
Rights.—W here an appropriation of money by a vol- 
untary association was made by the unanimous vote 
ofallthe members present,and the committee au- 
thorized to make the expenditures for which it was 
appropriated had incurred liabilities, the rights of 
the committee to the funds had become vested, and 
could not be devested by the subsequent dissent of a 
member of the society.—CARTER V. STRAFFORD Sav. 
Bank, N. H., 48 Atl. Rep. 1083. 

5. ATTORNEY—Liability to Client.—An attorney, who 
is merely asked to draw a contract of sale and for cer- 
tain advice, is not, inthe absence of anything wrong 
with the papers drawn or the advice, liable to his 
client for failure of the other party to make payments 
as agreed.—HaRKNi“SS V. CAVEN, Pa., 48 Atl. Rep. 
1080. 


6. BANKRUPTCY — Partnership — Discharge of Part- 
ners as Individuals.—Where a petition in involuntary 
bankruptcy was filed against persons named as part- 
ners, constituting a firm, alleging as acts of bunk- 
ruptcy a transfer of property and a general assign- 
ment made by the firm, but no actof bankruptcy on 
the part ofthe individual partners, and the entire 
proceedings, aside from clerical errorsin the record 
of the court, show that the adjudication and proceed- 
ings related solely to the partnership as a legal entity, 
the court cannot grant a discharge tothe partners as 
individuals.—IN RE HALE, U.S. D.C., E. D. (N. Car.), 
107 Fed. Rep. 432. 


7. BANKRUPTCY—Reopening of Estate.—To authorize 
the court to reopen the estate of a bankrupt, under 
Bankr. Act 1898, § 2, subd.8, it should “appear” by some 
satisfactory evidence that there are assets unadminis- 
tered, although no formal or technical procedure is 
required. An unverified petition filed by a creditor, 
stating on information and belief that the wife of the 
bankrupt has ‘‘money or property” belonging to him, 
without stating its character or amount, and which is 
unsupported by affidavits or other evidence, is insuffi- 
cient to warrant any action by the court.—IN RE NEW- 
ton, U.S.C. C. of App., Eighth Circuit, 107 Fed. Rep. 
429. 


8. BENEFICIAL ASSOCIATIONS — Sick Benefits—Total 
Disability.—Where a benefit certificate provided that 
plaintiff should receive sick benefits if he were sick 
soastobe “totally disabled, and absolutely, feces- 
sarily, and continuously confined to his house,” he 
was entitled to such benefits where he was totally dis- 
abled by sickness, but remained in the open air much 
ofthetime, under direction of his physician, since 
defendant's liability depended on the disability of 
the insured, and not on his confinement to the house, 
which was merely an evidentiary fact, and not a con- 
dition precedent.—SCALES v. MASONIC PROTECTIVE 
Assn., N. H., 48 Atl. Rep. 1084. 


9. BENEFIT SOCIETIES—Action on Certificate. — Ina 
suit on a benefit certificate issued by an incorporated 
fraternal order, the plaintiff's declaration averred 
generally, the performance of all conditions prece- 
dent to recovery, and the defendant’s pleading speci- 
fied compliance with a law of the order, alleged to 
have been enacted after the issuing of the certificate 
as a condition precedent, the performance of which it 
intended to contest. Held: (1) That the burden of 
proving the enactment of such a law was on the de- 
fendant; (2) that such enactment could not be proved 
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by the testimony of a member ofthe order that a 
printed book produced by him, in which such law was 
included, contained the laws of the order in force ata 
date stated.—HERMAN V. SUPREME LODGE K.P. OF 
THE WORLD, N. J., 48 Atl. Rep. 1000. 

10. BUILDING AND LOAN ASSOCIATION — Payment on 
Loan or Stock.—The obligation given by a member of 
a building association, covering 10 shares of stock, 
for a loan, provided for the payment of the principal 
in equal monthly installments, of $10 each, during the 
time the principal remained unpaid, “according to 
the act of assembly and the terms and provisions of 
the constitution and by laws of said association.” 
The by-laws required a transfer of the member's stock 
as collateral security for the loan, and a monthly 
payment on each share of $1 till the stock was ofa 
certain value. The member paid, in addition to in- 
terest, only $10 per wonth, which inthe association’s 
account with him andin his pass book was entered 
under the head of “Dues.” Held, that such payments 
were not on the debt, buton the stock. — FREEMANS- 
BURG BUILDING & LOAN ASSN. Vv. WATTS, Pa., 48 Atl. 
Rep. 1075. 

11. CONSTITUTIONAL LAW— Delegation of Legislative 
Power.—A delegation of power by the legislature to 
the circuit court to designate a route for a telephone 
line through a municipality, in case the municipal 
authorities do not upon application make the desig- 
nation within 50 days, is improper and void.—STaTE V. 
MAYOR, ETC., OF BOROUGH OF BOUND BROOK, N. J., 48 
Atl. Rep. 1022. 

12. CONSTITUTIONAL Law—Special Act. — The act of 
March 22, 1901 (P. L. p. 384), providing thatthe power 
to license inns and taverns be taken from the govern- 
ing bodies of certain cities of the third and fourth 
class and vested in the court ofcommon pleas,.isa 
local and special law, and is unconstitutional and 
void.—BLACK Vv. MAYOR, ETC., OF GLOUCESTER CITY, 
N. J., 48 Atl. Rep. 1112. 

13. CONSTITUTIONAL LAW—Special Act. — A law is 
special, in a constitutional sense, when by force of an 
inherent limitation it arbitrarily separates some per- 
sons, places, or things from others, upon which, but 
for such limitation, it would operate.—STaTE v. HAn- 
cook, N. J., 48 Atl. Rep. 1023. 


14. CONTRACTS—Action on Bond—Fraud as a Bar.— 


Inasuitupona sealed instrument, the defense of 
fraud in the consideration is not a bar to the action, 
where the contract has been executed by both parties, 
and remains unrescinded, and where the considera- 
tion has not entirely failed. Under such conditions, 
the defendant can only take advantage of the fraud 
by proving it at the trial, for the purpose of reducing 
the amount of the plaintiff's recovery. — ROGERS V. 
BAKER, N. J., 48 Atl. Rep. 1003. 


15. CONTRACTS — Action for Services — Architeet.— 
Where an architect was employed to draw plans fora 
building not to exceed more than $4,500, and the plans 
made as estimated by him were for a building to ex- 
ceed $8,000, he cannot recover for services.—EMERSON 
v. KNEEZELL, Tex., 62S. W. Rep. 551. 


16. CONTRACT—Consideration.—When a deed is made 
conveying a lot of fand for $14,000, and coincidently, 
for the same consideration, a separate agreement is 
made by the grantors inthe deed to convey to the 
grantee an adjoining piece under certain circum- 
stances, the deed andthe agreement will be consid- 
ered in this court as one contract, one consideration 
operating as the purchase money of both.—MYERSs Vv. 
METZGER, N. J., 48 Atl. Rep. 11138. 

17. CONTRACT—Failure to Plead —Fraud. — Shipping 
articles signed before a consul general described the 
voyage as “from the port of San Francisco to that of 
Mazatlan via Todos Santos of the Mexican Republic.” 
Libelants, who signed the articles, and were dis- 
charged on the discbarge of the ship at Mazatlan, con- 
tended that the agreement includedthe return voy- 
age, and they, together with two other seamen on the 





same ship, testified that the articles were misread by 
the consul’s secretary, before being signed, as includ- 
ing the return voyage. The master of the ship, the 
consul general, and his secretary testified that the 
contract was read by the secretary precisely as writ- 
ten. Held, that the evidence was insufficient to show 
fraud in the execution of the articles, and hence libel- 
ants were not entitled to recover for the refusal of the 
master to reship libelants for the return voyege on 
their refusal to sign new articles.—RAMIREZV. MEXI- 
can 8.8. Co.,U.8.D.C.,N. D. (Cal.), 107 Fed. Rep. 
530. 

18. CORPORATION—Contract of Directors.—A special 
committee ofthe board of directors ofa private cor- 
poration, being empowered by the board to contract 
for the sale of the shares of stock in another company 
owned by the corporation, stipulated in the contract 
which they made that the members of the committee 
should personally have an option to deliver their own 
shares in the same company to the same vendee at 
thesame price. Other stockholders of the corpora- 
tion also owned shares in the same company, but no 
such option was secured for them. Held, that the 
court would not decree specific performance against 
the objectiun of the corporation and its stockholders. 
—KELSEY v. NEW ENGLAND ST. Ry. Co., N. J., 48 Atl. 
Rep. 1001. 

19. EMINBNT DOMAIN—Railroad.— Where, in proceed- 
ings under Rev. St. 1881, §§ 3906, 3907, providing that, 
where a railroad company Is unable to agree with the 


‘landowner as to compensation to be paid for its right 


of way, appraisers may be appointed to fix the 
amoun,tand on exceptions by either party the umount 
may be determined by jury, when there is abundant 
evidence justifying a verdict fixing such amount the 
verdict should not be set aside as contrary to the evi- 
dence or excessive, though the evidence is conflict- 
ing.—CHICAGO, I. & E. Ry. Co. v. LOER, Ind., 60 N. E. 
Rep. 319. 

20. EXECUTORS AND ADMINISTRATORS — Funds—Tsax 
ation.—Code, art. 81, § 9, requires the register of wills 
to return to the county commissioners a summary ac- 
count of all property that shall appear by the rec- 
ords of the orphans’ courts to be in the hands of each 
executor and administrator. Held, that where the 
register of wills returned propesy for taxation as in 
the hands of an administrator,”’after it had in fact 
been distributed, equity had jurisdiction of a bill to 
restrain the collection of the taxes, since the levy was 
not merely irregular, but illegal.—NICODEMUS V. 
HULL, Md., 48 Atl. Rep. 1049. 


21. EXECUTORS AND ADMINISTRATORS—Liability for 
Interest.—Where an executor’s final accounting was 
delayed by jitigation, and he derived no benefit from 
the retention of money beld for the payment of a 
legacy subsequently declared invalid,meanwhile mak- 
ing all requested advances to exceptant, be is not 
chargeable with interest for failure to invest such 
money pending final settlement.—IN RE CORLE, N. J., 
48 Atl. Rep. 1027. 


22. FixtTurREs — Electric Light Fixtures.—Where a 
hotel which contained electric light fixtures was sold 
under foreclosure, the mortgagor cannot maintain 
trover for such fixtures as chattels, since they consti- 
tuted a part of the realty.—CANNING V. OWEN, R. I., 48 
Atl. Rep. 1033. 


23. FIXTURES —Saie of Freehold.—Where fixtures 
have been constructively severed from the freehold, 
but their physical annexation is permitted, by the 
purchaser of the realty and of the fixtures, to remain 
undisturbed, the execution, by such purchaser, of a 
subsequent conveyance of the realty, in which the 
fixtures are not referred to either by way of transfer 
or of reservation, isa constructive reannexation of 
the fixtures to the freehold, and makes them a part 
thereof.—SOLOMON v. STAIGER, N. J.,48 Atl. Rep. 996. 

24. HIGHWAYS — Defective Condition—Personal In- 
uries.—Where plaintiff sued for injuries caused by the 
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defective condition of a highway, and was shown that 
he knew of such defects, and could have avoided them 
by going through a field, but the road was not impas- 
sable or so out of repair that accident must neces- 
sarily result from an attempt to use it, he was entitled 
to recover if he used due care,and his opportunity 
for avoiding the danger by leaving the road ought not 
to be considered by the jury.- COMRS. OF CHARLES CO, 
Vv. MANDANYORL, Md., 48 Atl. Rep. 1058. 


25. HUSBAND AND WIFE—Joint Bank Deposit — Es- 
tate by Entireties.—J had a deposit inthe K bank in 
his own name changed tothe joint account of bis wife, 
KJ, sothat either could draw it on indorsing tne cer- 
tificates. Subsequently, during J’s life, hisjwife in- 
dorsed the certificates to the F bank for coll«ction, 
and took a certificate of deposit reading, ‘‘Received 
of J and E J $1,981, which sum will be paid to them or 
their order.” Held, that the certificate created an es- 
tate by the entirety,and hencethe wife was entitled 
to the deposit on the death of the husband, by right of 
survivorship.—BREWER V. BOWERSOX, Md., 48 Atl. 
Rep. 1060. 


26. INTERNAL REVENUE — Wholesale Liquor Dealer— 
Branch House.— Defendant, a wholesale liquor dealer 
in San Francisco, maintained a branch house in Port. 
land, bearing his sign, and where presumably samples 
of his trade were kept, and where the public were in- 
vited to purchase. The manager thereof was a “sales- 
map” who was required to sell judiciously, the right 
to cancel his contracts being reserved to his principal, 
who filled all orders, and, without prepaying the 
freight, delivered the goods to a carrier at San Fran- 
cisco, consigned to purchasers in various parts of the 
agent’s territory. Held, that the sales were made 
wholly at San Francisco, notwithstanding the agent 
may have been autborized to make binding conotracts 
and collected the purchase money, and defendant was 
not subject, under Rev. St. § 3244, subd. 4, tothe in- 
ternal revenue tax, as an Oregon liquor dealer, though 
his method of transacting business may have been de- 
vised purposely to evade such tax.—UNITED STATES V. 
CHEVALLIER, U.S. C. C. of App., Ninth Circuit, 107 
Fed. Rep. 434. 


27. LANDLORD AND TENANT—Distress for Rent—Death 
of Tenant.—Ifa disgress for rent be made after the 
tenant has died intestate, and before administration 
has been granted, the administrator subsequently ap- 
pointed, whose title runs back by relation to the death 
of the intestate, cannot treat as a tort a distraint 
which would have been lawful if he had then actually 
been administrator.—BROWN V. HOWBLL, N. J., 48 Ati. 
Rep. 1021. 


28. LANDLORD AND TENANT—Lease of Farm.—H en- 
tered into an agreement with R, by which he demised 
to the latter a certain farm fora specified term, giv- 
ing him the exclusive occupation thereof, and reserv- 
ing as rent one-half of the crops grown thereon. By 
the provisions of the agreement, R was prohibited 
from underletting the premises or assigning ‘‘the 
lease,”’ and was requiredto keepthe premises in re- 
pair during the continuance ofthe term, an@ sur- 
render possession thereof to H at its expiration. Held, 
that such an agreement was not a mere contract to 
work thefarm upon shares, constituting the owner 
and the occupant tenants in common of the crops pro- 
duced, but was a lease of the farm, creating the rela- 
tionship of landlord andtenant. Held, further, that 
by virtue of such agreement the title to the crops pro- 
duced vested in R as tenant, and that H had no claim 
upon them until a division was made.—REEVES Vv. 
HANNAN, N. J., 48 Atl. Rep. 1019. 


29. LIMITATIONS — Suspension — Presentation of 
Claim.—When a claim is submitted to the jurisdiction 
of acourt for determination,the common statute of 
limitations and the analogous bars and presumptions 
in equity and at law are regarded, for all purposes of 
the pending litigation, as having ceased to operate 
against the claim, so that,if it be not then barred, the 





subsequent lapse of time will not defeat it.—FORMAN 
v. BREWER’S Exks., N. J., 48 Atl. Rep. 1012. 


30. MANDaAMUS—Mayor.-- When, by statute, it is made 
a condition precedent to the right ofthe purchaser at 
atax sale under the Martin act to reimbursement for 
expenses incurred for an abstract of title made to as- 
certain the owner or mortgagee, or both, of the prop- 
erty purchased, that such fees shall be approved by 
the mayor, upon his neglect or refusal to act thereon 
a mandamus will issue, directing that he proceed to the 
performance of the duty thus imposed.—BIERMAN V. 
Seymour, N. J., 48 Atl. Rep. 1005. 


31. MARINE INSURANCE—Construction of Policies— 
American Clause.—A shipper of wool by rail and water 
contracted with the steamship company to cover the 
shipment by marine insurance foran additional rate 
of freight stated in the bill of lading, which was in ac- 
cordance with the company’s custom. It carried sev- 
eral policies issued about six months before, cover 


ing such cargo asit was required by contract toin- - 


sure, and also its own risk asacarrier. Such policies 
were all applicable to the cargo in which the wool was 
shipped. The consignees of the wool, having paida 
draft against the shipment attached to tbe bill of Jad- 
ing, and not knowing whether the goods were insured, 
reported them for insurance under an open policy 
carried by them for several years, under which they 
had covered ‘‘woo!l pot previously insured.” This 
was before the goods had actually been received upon 
the ship, but while they were in course of shipment 
by rail. All the policies contained the American 
ciause against double insurance, providing that ‘‘if 
the said assured shall have made any other assurance 
prior in day of dateto this policy, then the said as- 
surers shall be answerable only for so much as the 
amount ofsuch prior assurance shall be deficient,” 
etc. Held, that such clause had no application as be- 
tween the two sets of policies to affect the validity of 
either, not being applicable by its terms to ixsurance 
under an open policy, and neither the assured, thein- 
terests insured, northe risks insured rgainst being 
the same inthe two cases.—GROSS V. NEW YORK &T. 
8.8. Co.,U.8. D.C.,8. D. (N. Y.), 107 Fed. Rep. 516. 


32. MARRIAGE AND DIvorRcE — Complaint — Cruel 
Treatment.—In an acticn by a husband for divorce, 
the complaint alleged that defendant was frequently 
cross, and would scold and upbraid him without 
cause; that attimes she would refuse to speak to him 
for a whole week ; that she would get angry and break 
up disbes and housebold utensils, and would fre- 
quently leave home for a week or more without his 
consent, when he would be compelled to do the house 
hold work in addition to his own work; that she 
squandered the crops ofthe farm without his knowl- 
edge or consent, and dissipated bis property, and 
drove him to poverty and financialruin. Held, that 
the complaint stated a cause of action for divorce for 
cruel and inhuman treatment, though some of the 
charges should have been made more specific, had a 
motion for that purpose been filed.—SPITZMESSER V. 
SPITZMESSER, Ind., 60 N. E. Rep. 315. 


38. MASTER AND SERVANT—Ipjury to Employee—Fel- 
low-Servant.—Where a shop laborer is killed by a 
trolley, used for the transportation of iron plates, 
running offa traveler, the accident being caused by 
the failure of the foreman, whose duty it was to clean 
and oil it, the master is not liable, as the foreman, in 
performing such a duty, was a fellow-servant, and not 
a vice-principal.— QUIGLEY Vv. LEVERING, N. Y.,60 N. 
E. Rep. 276. 


34. MISTAKE—Indorsement.—Where plaintiff, who 
was entitled to a deposit in the joint names of herself 
and her husband by right of survivorship, indorsed 
the certificate to the husband’s administrator on bis 
representation that it belonged tothe estate, and in 
ignorance of her rights, and there was no evidence 
that she intended to transfer it to the administrator, 
the indorsement did not preclude her from maintain- 
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ing an action for the deposit.—BREWER V. BOWERSON, 
Md., 48 Atl. Rep. 1060. 

35. MoRTGAGES — Foreclosure Sale—Confirmation.— 
Complainant resists the confirmation of a sale of 
mortgaged premises by the sheriff under decree of 
foreclosure, on the ground that he had given instruc- 
tions to his solicitor, who attended the sale for him, 
which instructions, if followed, would have resulted 
in the purchase of the premises for complainant, and 
benetited him. Held, that if instructions were given, 
and not followed, a purchaser atthe sale will not be 
deprived of the benefit of his purchase,unless he knew 
of the instructions, and of their violation, or had in- 
formation putting him on inquiry, and the price at 
which he purchased was grossly below the fair mar- 
ket value.—ZIMMERMAN V. PLACE, N.J., 48 Atl. Rep. 
994. 

36. MORTGAGE—Reformation.—After a corporation 
has been adjudged insolvent, and a receiver appointed 
to wind up its affairs,a mortgage given by the corpo- 
ration, while insolvent,to prefer some of its existing 
general creditors, which, through a mistake of the 
draftsman, conveyed only a life estate in its real prop- 
erty, ought not to be reformed by a court of equity so 
as to embrace the fee, when it appears that the mort- 
gagees did not act to their detriment on the supposi- 
tion that the mortgage conveyed the fee.— MILLER V. 
SavaGE, N. J., 48 Atl. Rep. 1004. 

37. MUNICIPAL CORPORATIONS — Defective Street— 
Failure to File Claim.—W here plaintiff fell and was in- 
jured on the sidewalk of defendant city, and the evi- 
dence was conflicting as to whether the accident was 
caused by a hole in the walk or by ice thereon, and 
there was doubt as to whether the place of injury was 
a culvert or a bridge, sufficiently important ques- 
tions were involved, so that on a showing by plaintiff 
that she was unaveidably prevented from filing her 
claim within 10 days, as required by Pub. 8t. ch. 76, § 
7, she was entitled to leave to filea claim under Pub. 
St. ch. 76,§ 9, providing that, ifany person receiving 
injuries from defects in a highway is unavoidably pre- 
vented from filing aclaim withinthe statutory time, 
the supreme court may allow such claim to be filed, if 
manifest injustice would otherwise be done.—WELSH 
v. CITY OF FRANELIN, N. H., 48 Atl. Rep. 1102. 


38. NEGLIGENCE—Construction of Subway—Accumu- 
lation of Gas.—The existence of a duty on the part ofa 
telephone company, when constructing a subway, to 
anticipate and provide against the accumulation of 
illuminating gas therein, depends upon whether or 
not the escape of such gas from the mains and service 
pipes of the gas company can be prevented by the lat- 
ter by the use of reasonable care.—CHALMERS V. PAT- 
TERSON, P. & 8S. TEL. Co., N. J., 48 Atl. Rep. 993. 


39. PARTNERSHIP — Accounting — Res Judicata.—A 
finding, in suit for partnership accounting, that, as 
between the parties,the firm is composed of plaintiff 
and defendant 8, and not of defendants H and §, does 
not establish the partnership as against creditors of 
H; sothat there should be no decree for payment of 
balance due to plaintiff till determination of attach- 
ment pending against S as garnishee of H, on the 
ground that H and 8 compose the firm.—LYONs Vv. 
Lyons, Pa., 48 Atl. Rep. 1079. 


40. PLEADING AND PRACTICE — Summons— Place of 
Service.— Where a person has several residences, 
which he permanently maintains, occupying one at 
one period of the year and another at another period, 
a summons must be served on him at the dwelling 
house in which he is living at the time of the service. 
—CAMDEN SAFE Deposit & Trust Co. vV. BARBOODR, N. 
J., 48 Atl. Rep. 1008. 


41. RAILROADS — Crossing Accident. — That safety 
gates atarailroad crossing had been down for a time 
longer than allowed by ordinance, tbus delaying the 
crossing of a team before the arrival of the train, is 

ot the proximate cause of the accident occasioned by 

he frightening of the horse by the escape of steam 





from the engine and the blowing of the whistle.—Sim- 
MONS V. PENNSYLVANIA B. Co., Pa., 48 Atl. Rep. 1070. 

42. RaiLroaps—Earnings—Net Receipts.—The phrase 
*‘ten per cent. on their expenditures,” in Laws 1844, 
ch. 128, § 11, providing that when the net receipts of 
railroad corporations shall exceed 10 per cent. on their 
expenditures the balance shall be paid to the State, 
refers to the sum actually contributed by the stock- 
holders, and not to the entire amount expended in the 
construction of the road; and hence the State is en- 
titled to recover the amount by which the net receipts 
exceed 10 per cent. of the actual investments of the 
stockholders, though such receipts may not exceed 10 
per cent. of the whole cost of the road.—STATE Vv. 
MANCHESTER & L. R. R., N. H., 48 Atl. Rep. 1103. 

43. RECEIVERS AND RECEIVERSHIPS— Franchise Tax— 
Preferences.—A franchise tax levied by the State dur- 
ing the receivership of an insolvent corporation is en- 
titled to payment in preference to the liabilities incur- 
red by the receiver in carrying on the business of the 
insolvent corporation, but not to payment in prefer- 
ence to the receiver’s allowance and the expenses of 
winding up the corporation.—CHESAPEAKE & O. Ry. 
Co. V. ATLANTIC TRANSP. CO., N.{J.,4> Atl. Rep. 997. 

44. Sats —Implied Warranty — Inspector. — Where 
canned peas aresold by importers by a description 
known to the trade to refer to the highest grade 
packed by them, no warranty as to their quality is im- 
plied, where it is ascertainable by inspection of one 
or more cans in every hundred, which inspection is 
the usual custom of the trade.—_WAEBERV. TALBOT, N. 
Y., 60 N. E. Rep. 288. 

45. SHIPS AND SHIPPING—Collision—Mutual Fault.—A 
brig which had gone ashore in the Narrows was sud- 
denly floated by the action of the wind, her eails 
kaving been trimmed with that object, and going 
astern with the rising tide without any means of con- 
trol, came in collision with a scow which was passing 
in tow of a tug, about 50 feet distant. The captain of 
the brig was the only person on deck at the time, no 
precaution had been taken to control her when she 
should come off, and no signal of danger was given to 
the approaching tug, nor was any attempt made to 
control her until too late to avert the collison. On 
the other hand, a proper lookout on the tug could 
bave seen the brig, and understood her situation, and 
the tug could easily have passed at a safe distance. 
Held, that both vessels were in fault for the collision, 
and liable for the injury to the scow.—THE F. W. Vos 
BURGH, U.S. DAC., E. D. (N. Y.), 107 Fed. Rep. 589. 

46. SHIPS AND SHIPPING — Collision—Steam Vessels 
Meeting in Channel.—A transfer tug passing down 
East river with a car float on either side held in fault 
fora collision with a schooner coming up in tow, 
which occurred as she was rounding Horn’s Hook be- 
tween the shore and the center of the channel, on the 
ground that, being in a position where careful navi- 
gation was required, owing to the number of vessels 
passing and the flood tide, after having agreed to 
allow the tug and schooner to pass ahead of her, she 
also assented to the signal of another tug coming up 
nearby, abreast of the schooner, with a tow on each 
side, to permit the latter to pass across her stern, and 
thereby placed herself in a situation where she was 
unable to avoid collison with one of the two passing 
vessels.—THB WILLIAM J. SEWELL, U.S.C. C. of App., 
Second Cireuit, 107 Fed. Rep. 533. 

47. SHIPS AND SHIPPING—Collision in Fog.—A steam- 
boat and a ferryboat collided ina harbor in a fog so 
dense that neither vessel could see the other ata 
greater distance than 20 or 25 feet. Both vessels were 
moving at a very moderate speed, and fog signals 
were blown. When the signals appeared to be coming 
nearer, each stopped her engine, but, because of the 
density of the fog and the close proximity of the ves- 
sels before they saw each other, the collision followed. 
Held, that both vessele were in fault in not reversing 
their engines, so that each vessel] should have been 
stationary. In case of mutual fault, causing collision 
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the practice is to equally divide the damage.—THE 
Hanson H. Keys, U.8.D.C., D. (Md.), 107 Fed. Rep. 
587. 

48. SHIPS AND SHIPPING—Suit for Demurrage.—A pro- 
vision of a charter allowing the charterer a certain 
number of lay days for loading and discharging, and 
requiring the payment of demurrage for any additional 
time taken, is an absolute and unconditional engege- 
ment onthe part of the charterer, who cannot be re- 
lieved therefrom except on the ground that the delay 
was due to the fault or negligence of the owner, or 
those for whom he is responsible; and such fault or 
negligence is an affirmative defense in a suit to re- 
cover the stipulated demurrage, the burden of plead- 
ing and proving which rests upon the charterer.— 
HaGa® V. ELMSLIE, U.S. C. C. of App., Third Circuit, 
107 Fed. Rep. 611. 

49. STATUTE OF FRAUDs—Indemnity.—A promise by 
one person to indemnify another for becoming surety 
upon the bond ofathird is not within the statute of 
frauds, and will support an action, although notin 
writing.—HARTLEY V. SANDFORD, N. J., 48 Atl. Rep. 
1009. 

50. STREET RAILRoAD—Location—Determination of 
Commissioners.—Const. art. 3, § 18, and Laws 1890, ch. 
656, § 94,providing that on application for leave to con- 
struct a street railroad, the determination of commis. 
sioners, confirmed by the court, may be taken in lieu 
of the consent of the property owners, the determina- 
tion thus referred to means one only that is in 
favor of the road; and there is therefore no express 
authority for the action of the appellate division 
when the report is unfavorable.—In RE NAssaU ELEC- 
TRIC R.Co., N. Y., 60 N. E. Rep. 279. 


51. STREET RaiLways—Contributory Negligence. — 
One who thinking he can drive across the street in 
front of an electric car, which he sees approaching, 
attempts to do so with the result that there is a colli- 
sion when the front wheels of the wagon are on the 
track, is guilty of contributory negligence.—TYsoN Vv. 
UNION TRACTION CoO., Pa., 48 Ati. Rep. 1078. 


52. STREET RalLways—Control of Streets.—A trolley 
railway track, laid in accordance with the direction of 
the special ordinance, will not be enjoined from opera- 
tion because its location works inconvenience and in- 
jury to the abutting owners.—BUDD V. CaMDEN Horse 
R. Co., N. J., 48 Atl. Rep. 1028. 

53. STREET RAILWAYS — Negligence — Pleading. — A 
complaint alleging that a street car was stopped to 
allow a passenger to alight, and that while she was in 
the act of getting off, and before she had a reasonable 
time to do so, it was started, with a sudden quick jerk- 
causing herto be thrown, ‘‘all of which was without 
any negligence on her part contributing thereto,” 
sufficiently negatives contributory negligence.—CITI- 
zens’ ST. Ry. Co. Vv. HOFFER, Ind. 60 N. E. Rep. 316. 

54. TELEPHONES AND .TELEGRAPHS — Failure to De- 
liver Messege. — Burns’ Rev. Stat. 1894, §§ 5511, 5512 
(Horner’s Rev. Stat. 1897, §§ 4176, 4176a), making a tele- 
graph company liable for penalty of $100 for a failure 
to deliver a telegraph message to the sendee, does not 
rendera telegraph company liable for such penalty 
for the failare to deliver a message received within 
the State for transmission to a point outside the State. 
—WE8TERN UNION TEL. CO. v. CARTER, Ind., 60 N. E. 
Rep. 805. 

55. TENANCY AT WILL — Notice to Terminate. — A 
three-months notice is sufficient to terminate a ten- 
ancy at will or at sufferance, or from year to year, 
under section 109 of the District Court Act of 
1898, and to justify a judgment for dispossession, when 
proven to the satisfaction of the judge.—STaTE Vv. 
GUVERNATOR, N. J., 48 Atl. Rep. 1023. 

66. ToRTs—Personal Injuries — Written Release.—A 
libelant’s claim for personal Injuries against a 
schooner was settled by the agent of a casualty com- 
pany, which had insured the vessel against liability 
for such injuries, the libelant signing a written re- 








lease, and accepting a specified sum therefor. He 
averred that he was tricked into signing it by the way 
the paper was read to him, though admitting that be 
was able to readthe same. Held, that to be relieved 
from the effect of his carelessueses in not insisting on 
the right to read it himself, he must clearly show that 
he was defrauded; and there being nothing to cor- 
roborate his own testimony, which was positively 
contradicted by the company’s agent, the libel should 
be dismissed.—THE ANNIE L. MULFORD, U. 8. D.C., E. 
D. (Pa.),107 Fed. Rep. 525. 

57. TRaDE LaBELS—Infringement—Preiimivary In- 
junction.—To authorize the granting of a preliminary 
injunction against unfair competition by imitation of 
packages, the right should be clear; and where it was 
not shown in support of the motion that any pur- 
chaser had ever in fact been deceived, and the ques- 
tion whether the similarity complained of was sugh as 
was likely to deceive ordinary purchasers could not 
be determined with certainty on the evidence ad- 
duced, the discretion of the trial court, exercised in 
denying the motion, will not be interfered with by 
the appellate court.—PFSIFFER V. WILDE, U. 8. C.C. 
of App., Third Circuit, 107 Fed. Rep. 456. 

58. TrReaTIEs—Construction of Treaty with Russia.— 
Article 9 of the treaty of 1832 between the empire of 
Russia and the United States, which authorizes consu- 
lar officers of either country to apply to thecompetent 
tribunals of the other for tbe arrest, detention and 
surrender of deserters from ‘‘ships of war and mer- 
chant vessels of their country,” and provides that 
such deserters shall be surrendered ‘‘on proof, by the 
exhibition of registers of vessels, the rolls of the 
crew,or by other official documents, that such indi- 
viduals formed part of the crews,” cannot be ex- 
tended beyond its terms, so as to applg to deserters 
generally; and it does not authorize the arrest and 
detention by the authorities of the United States, on 
application of a Russian consul, of a member of the 
Russian navy who, with others, bad been sent tothis 
country in charge of an officer, to form part of the 
crew of a cruiser being built here for the Russian 
government, but which had not been completed or 
accepted, or its crew organized, at the time such pel- 
son deserted.—MOTHERWELL V. UNITED STATES, U.S. 
C. C. of App., Third Circuit, 107 Fed. Rep. 437. 


59. TRIAL—Directing Verdict.—Though, even where 
the evidence is sufficient to sustain it, a verdict may 
be properly set aside, and a new trial granted, yet the 
court in such a case cannot, whenever it sees fit, direct 
a verdict, if the evidence presents ap actual issue of 
fact.—MCDONALD V. METROPOLITAN ST. Ry. Co., N. 
Y., 60 N. E. Rep. 283. 

60. WILLS—Perpetuties.—A testator gave to his exe- 
cutor in trust $1,000, the interest thereof, less the 
taxes, to be appliedfto keeping his burial) plot in C 
graveyard in good order, and any surplus remaining 
to be used to repair fences around the graveyard. 
Hold void, as an attempt to create a perpetuity,being 
neither a charitable bequest nor a gift to a cemetery 
association, within 1 Gen. Stat. p. 351, § 14, empower- 
ing incorporated domestic companies or associations 
to take and hold property given in trust, and to ap. 
ply the income thereof for the improvement, repair, 
and embellishment of such cemetery.—IN RE CORLE, 
N. J., 48 Atl. Rep. 1027. 

61. WILL8S—Presumption against Partial [ntestacy.— 
A will purporting to dispose of all of testator's 
property created a trust in a portion of his property 
forthe benefit of B for the life of the latter, with 
directions that on his death [$500 should be paid to 
testator’s wife, and the remainder to his son. The 
wife died before the termination of the life estate. 
Held, that the estate of the wife became entitled to 
the $500 on the termination of the life estate, since 
the son was only entitled to the remainder after ex- 
cluding such bequest, and the law does not favor par- 
tial intestacy. — DAUGHTERS v. LYNCH, Md., 48 Atl. 
Rep. 1055. 
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